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ACCOUNTANTS 


You may now have a 


WASHINGTON AND NEW YORK OFFICE 


where an especially trained accountant’s secretary waits 
on your callers, receives your mail and telephone mes- 
sages, makes your appointments, arranges for conferences, 
hotel accommodations and renders such other service as 
your own personal secretary would, and who performs all 
other duties assigned to her in a thorough and business- 
like manner. 

Membership in the Accountants’ Exchange entitles you to 
listings in the building and telephone directories, the free 
use of a private office for conferences, office equipment, 
Tax Service, library, etc. 

MEMBERSHIP FEE FOR EACH CITY 

1 year $25.00 6 months $15.00 3 months $10.00 


SUBSCRIPTIONS FOR NEW YORK AND WASHINGTON 
COMBINED 


1 year $45.00 6 months $27.00 3 months $18.00 
For all intents and purposes the office of the Accountants’ 
Exchange is your branch office. 

The offices are under the personal supervision of Certified 
Public Accountants 
Resident Accountants 
New York accountants who, because of the exorbitant 
cost do not maintain their own offices, will find the facili- 
ties offered by the Accountants’ Exchange invaluable. 
Complete office service including desk space, private con- 
ference rooms, secretary, library, office equipment, expert 
report typist, efficient telephone service, listings in tele- 
phone and building directories, and all other facilities that 

help make up an ideal accountants’ office. 
Membership fee for Resident accountants is $10.00 per 
month or $100.00 per annum. 


ACCOUNTANTS’ EXCHANGE 


Incorporated 
“An institution designed to make the accounting prac- 
tice congenial and free from undue embarrassment” 
1776 Broadway 1427 I Street, N. W. 
Circle 6382 Main 3985 
New York Washington, D. C. 
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EIGHTH EDITI EDITION 


A Corporation Hand Book which con- 
tains a comparative digest of the general 
corporation laws of New York, Delaware, 
New Jersey and Pennsylvania with tables 
showing Organization and Annual Taxes 
and Fees. Introductory chapter upon 
Formation and Business Management. 
Forms to meet all corporate requirements. 
Edition limited. Now ready for 
delivery. 
Bound in full Art Buckram, Price $2.50 
Loose-Leaf, 7-Ring Binder, 
Full Durafiex, Bond Paper, $4.00 


BOUND IN PAPER COVER, $1.50 
The 


Broun=-Green Co., 
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Davip BURNET 


Who on July 31 took office as Deputy Commissioner of Internal Revenue in 
charge of the Income Tax Unit. His predecessor, Charles B. Allen, was trans- 
ferred to the upper New York Division of the Bureau of Internal Revenue as 


Internal Revenue Agent in Charge. Mr. Burnet entered the Bureau of Internal 

Revenue as an auditor, February 17, 1919, and served in that capacity until July 

of that year, when he was assigned to the Cincinnati Division of the Income Tax 

Unit as an internal revenue agent. On February 16, 1922, he was appointed 

Internal Revenue Agent in Charge of the Cincinnati Division. From March 1, 

1929 until his recent promotion he was Revenue Agent in Charge of the 
Boston Division. 
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Amending the Certificate 


In many cases the amendment of a corporation’s certificate 
turns out to be one of the most irritating and bothersome mat- 
ters the lawyer is called on to perform. 


Frequently there is room for doubt and difference of opinion 
as to what particular sections of the statute are applicable in a 
given case, and after the lawyer has drawn his papers and sub- 
mitted them in accordance with the apparently proper section 
he finds that state officials rule differently on the matter and he 


must re-draft his papers in accordance with a different section 
and submit them again. 


If the corporation is qualified as a foreign corporation in any 
states the requirements and procedure as to amendments in 
each of those states must be investigated and observed. 


The services of The Corporation Trust Company take off the 
lawyer’s shoulders all of the tediousness of this work and make 
it simple, direct and sure. This company has available for at- 
torneys’ use not only the statutes of any state required but the 
accepted official practice in each kind of case, and -precedents 
and forms for all papers. Its offices and representatives in all 
the various states will transact all the duties in connection with 
filing of papers with accuracy and speed. 


THE; CORE ORATION TRUST COMPANY 
120 Broadway, New York 
A fiiliated with 


The Corporation Trust Company Spstem 
15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 
Chicago, 112 W. oy om Street Philadelphia, Fidelity-Phila. Trust Bldg. 


Pittsburgh, Oliver B Boston, Atlantic Nat'l. Bk. Bl 
Washington, 815 beh street N. W. (Corporation Registration 0.) 
Los Angeles, Security Bldg. St. Louis, Fed. Com. rust Bldg. 
Cleveland, Union Trust Bldg. Detroit, Dime Sav. Bank Bldg. 
Kansas City, R. A. Long Bidg. Minneapolis, Securi ye 
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smmedtately 


OMETIMES the first intimation 

we receive of having been ap- 

pointed executor of a will is when we 

are notified that the time hascome for 
us to act. 

Very often, in such cases, we are 
unable to give the high quality of ser- 
vice we would like to give and which 
we would be able to give, had we 
known of the appointment during the 
client’s life time. 

Don’t keep an executor in ignor- 
ance of his appointment. If this Com- 
pany is named in the wills of any of 
your clients, /et us know about it now. 
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Whenever legal services are required in connection 
with the administration of an estate, it is the policy 
of the City Bank Farmers Trust Company to employ 
the attorney who drew the client’s will and is there- 


SN) fore familiar with his affairs. 


City BANK FARMERS 
| ‘TRUST COMPANY 


{ Formerly The Farmers’ Loan and Trust Company I 








Now Affiliated With The National City Bank of New York 


Head Office: 22 W1Lu1aM STREET 
(Temporary Headquarters: 43 Exchange Place) 
Sth Ave. at 41st Street... . Madison Ave. at 42nd Street .. . . 181 Montague St., Brooklyn 
TRUST SERVICE 1S AVAILABLE THROUGH ANY BRANCH OF THE NATIONAL CITY BANK OF NEW YORK OR THE NATIONAL CITY COMPANY 
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Taxable Accumulation of Corporate 
Surplus 


By ArRNoLD R. Baar* 


NTIL a few years ago, it was generally agreed 
that the drastic tax or penalty for the accumula- 
tion of corporate profits was so unworkable that 

it could for all practical purposes be disregarded as an 
empty threat. But as the result of Congressional in- 
vestigation, and upon the basis of statutory changes 
already made, vigorous activity in the enforcement of 
this penalty began about two years ago. 

Although several cases have been 
pending in the Board of Tax Appeals 
for some time (for example, Dock- 


ets 18,485; 28,241; 29,963; 32,830), 
there have not yet appeared any de- 
cisions to assist in the consideration 
of the numerous questions presented 


by this statute. Perhaps the most 
important, that of constitutionality, 
has already been discussed in this 
magazine (Article by Charles H. 
Wood, NaTIonaL INCOME Tax Mac- 
AZINE, February, 1925, Vol. III, No. 
2, p. 55). A few other problems 
may be of current interest. 

The present statute, Section 104 of 
the Revenue Act of 1928, is substan- 
tially the same as the familiar Sec- 
tion 220 of the Act of 1926 and of 
the Act of 1924. As compared with 
the still earlier statutes, various 
changes have been made, but this dis- 
cussion is largely applicable under all 
the laws governing 1921 and later 
taxable years, which period will include most of the 
attempted assertions of the tax. 

These statutes are usually (but inaccurately) dis- 
cussed as if they were directed toward the accumula- 
tion of profits, but that is merely a secondary element. 
Accumulation of profits in itself, even when unreason- 
able, is not forbidden or penalized by the law. The 
direct occasion for the tax liability, according to the 
form of the statute, is clearly “the purpose of prevent- 
ing the imposition of the surtax” through the medium 
of accumulation. 


*Of the Chicago Bar. 


“ArNoLD R. BAAR 


An accumulation of profits by a mere holding or. 
investment company, or an accumulation beyond the 
reasonable needs of the business, is merely prima facie 
evidence of the improper purpose. Without the pro- 
hibited purpose there can be no tax, however unrea- 
sonable the accumulation. 


It never was the purpose of Congress to discourage 
the accumulation of surplus—in ‘fact 
it would be economic folly to prohibit 
the free accumulation of profits to the 
full extent required by business. That 
Congress had this clearly in mind is 
shown by Section 330 of the Revenue 
Act of 1918 and Section 229 of the 
Revenue Act of 1921, wherein part- 
nerships were permitted to incorpo- 
rate and make their returns on the 
same basis as if incorporated as of 
an earlier date. The very purpose of 
Congress was to free partnerships, 
which were thus incorporated, from 
the individual surtax upon profits 
which were necessarily accumulated 
for the needs of the business and 
which could not readily be distributed. 

The primary element of liability 
under the statute is therefore the pur- 
pose for which gains and profits are 
allowed to accumulate through the in- 
strumentality of a corporation. This 
purpose is necessarily the purpose of 
those availing themselves of the corporate form. So 
we are here concerned with the purpose or motive of 
those who, it is claimed, prevented the imposition of 
the surtax. 

Motive is a subjective thing—a state of mind—and 
does not readily lend itself to external examination. 
It might be argued that the sworn statement of the 
person accused should be sufficient to purge him 
of a wrongful motive or purpose. Surely such a sworn 
statement should be sufficient in itself to outweigh any 
theoretical conclusion as a motive, drawn from the 
annual tax return of the taxpayer. 
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In the usual case, all that the Commissioner has 
before him when he first determines the liability is the 
meager information contained in the tax returns, books 
of account, balance sheets, etc. It would seem that this 
data would not ordinarily be sufficient to sustain the 
inference that there was a “purpose to escape the sur- 
tax”—a wrongful motive—nor that it alone would 
ordinarily justify the imposition of the confiscatory 
and onerous penalty which ensues when a wrongful 
motive is present. On the contrary, no intelligent find- 
ing as to the purpose or motive with which profits were 
allowed to accumulate can or should be made without 
consideration of all the facts in the case, including as 
much evidence as possible of the plans and purposes 
of the individuals who control the taxpayer corporation. 


Even if the Commissioner and the courts differ from 
the corporate officers as to the reasonableness of the 
accumulation of profits in the business, it does not 
follow that the confiscatory penalty applies. 


Accumulation of profits beyond the reasonable needs 
of the business is, under the statute, prima facie evi- 
dence of a purpose to escape the surtax, but it is noth- 
ing more than prima facie evidence. When an unrea- 
sonable accumulation of profits has been found, this 
is not conclusive of the question whether the persons 
controlling the taxpayer had an improper purpose in 
accumulating the profits. It is then for the taxpayer 
to show that they had no such purpose, and that the 
profits were accumulated for some other and proper 
purpose. 

After the prima facie case resulting from the estab- 
lished unreasonableness of the accumulation has been 
overcome, by evidence of honest mistake of judgment 
as to reasonableness, or by evidence of a proper pur- 
pose in accumulating the profits, it would seem that 
positive facts showing the prohibited purpose must ap- 
pear or the penalty cannot be sustained. When it is 
shown that there was no purpose of preventing the 
imposition of the surtax, it follows that the penalty is 
not imposed. 

The obvious difficulty of proving a disputed question 
of motive or purpose gives great importance to the 
prima facie evidence recognized by the statute. As a 
practical matter, this liability will usually depend upon 
the question of what are the reasonable needs of the 
business for additional capital. 

This will, of course, ordinarily involve questions of 
business judgment, and the question whether the busi- 
ness judgment shown by the persons in charge was 
reasonable or unreasonable. 

The decision upon any specific question of reason- 
ableness which is at all close will merely reflect the 
standard or point of view or starting place from which 
the investigation is made. To determine the reason- 
able needs of any business, therefore, corporate officers 
and their counsel are required to anticipate what t'se 
Treasury Department (and ultimately the courts) will 
consider the standards of reasonableness which should 
prevail. Without some standard, any consideration of 
reasonableness would be pointless. 

Unfortunately for this purpose, there are no recog- 
nized standards of reasonableness in capitalizing a busi- 
ness. What one business man, acting in good faith, 
might hold to be reasonable, another might dispute. 
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The Treasury Department has not and cannot lay down 
any standards of reasonableness; although the regula- 
tions recognize that good business judgment demands 
the accumulation of surplus in proper cases, the regu- 
lations are of no practical assistance, since the extreme 


cases given as illustrations cannot be applied to the 
usual facts. 


In fairness to the taxpayer, the Government should 
not deny the reasonableness of the taxpayer’s conclu- 
sions as to the needs of his business except on the 
strongest evidence. It is manifestly unfair to place a 
business at the hazard of a confiscatory penalty on a 
difference of opinion as to the reasonable requirements 
of a business, where there are no standards to guide 
the taxpayer. 

There is a theoretical reasonableness, such as might 
be worked out by formulae, percentage ratios, and simi- 
lar criteria, developed either as the result of impersonal 
statistical investigations covering great numbers of 
actual cases, or as the product of the personal judg- 
ment of some particular expert or authority. 

The first would represent merely what business men 
in the aggregate have done and would fail to show 
what they reasonably might have done or even what 
they reasonably ought to have done. Certainly a 
mere composite or average of all policies which have 
prevailed, including the rash and the reckless with the 
conservative and the wise, the disastrous with the suc- 
cessful, those impelled by unavoidable necessity with 
those following from completely free choice, cannot 
represent the standard which Congress intended to 
suggest by the word “reasonable.” There would also 
be the greatest difficulty, if not impossibility, in obtain- 
ing any statistical measure of accumulations which 
would reflect the wide differences in the requirements 
of different businesses, depending upon differences in 
the nature of the business, the personal credit of the 
owners, reputation and good will, and innumerable 
other distinguishing circumstances. 

The second standard, that of personal judgment, is 
obviously an arbitrary and improper standard since 
it would reflect largely the prejudices and personal 
characteristics of some individual, as modified by more 
or less limited business experience. 

In view of the impossibility of obtaining any unani- 
mous or even generally accepted criterion of theoretical 
reasonableness from economists and statisticians, the 
Treasury Department might of course work out its 
own theoretical standard of reasonableness. Such a 
standard, however, would inevitably reflect one and 
probably both of the weaknesses mentioned. In other 
words, any theoretical standard must either represent 
conditions as they are, which begs the whole question 
of reasonableness and adopts the standard of general 
practice, or must reflect a personal and subjective judg- 
ment, which cannot serve as the test of liability under 
the law. 

As opposed to a merely theoretical standard, there is 
the practical standard of the judgment of those who 
are actually in control of the business and who must 
take the consequences of its success or failure. Their 
judgment is continuously subjected to the stress and 
pressure of daily necessity and its value is quickly 

(Continued on page 368) 









The Federal Courts and 


Corporate Affiliation 


By Irvin H. FatHcuitp* 


NTIL recently, the basic meaning of the word 
| “control” in the affiliation provisions of the Fed- 

eral revenue acts was generally regarded as defi- 
nitely and permanently settled by the leading decision 
of the United States Board of Tax Appeals on that 
subject’ and the Government’s acquiescence therein,? fol- 
lowed by similar pronouncements and rulings in many 
other cases similarly acquiesced in by the Government.® 
Within the last few months, however, the Federal 
courts have had occasion to consider the meaning and 
application of that word as used in those provisions, and 
we there find a spurious development of divergent 
opinion on that subject, culminating in an openly recog- 
nized conflict of fundamental concept. 


The context, providing for consolidated returns by 
affiliated corporations, specifies that affiliation shall be 
deemed to exist— 


(a) If one corporation owns directly or controls through 
closely affiliated interests or by a nominee or nominees sub- 
stantially all the stock of the other or others, or 

(b) If substantially all the stock of two or more corpora- 
tions is owned or controlled by the same interests.* 


After adopting and applying a liberal interpretation 
of the word “control,” the Treasury Department in 
1923 changed its position to the “legal control” interpre- 
tation, i. e., control “based upon a legal right and en- 
forceable by legal means.” This naturally resulted in 
numerous protest proceedings before the United States 
Board of Tax Appeals, and the subject was of such 
wide-spread interest that the Board convened a general 
hearing on the subject.5 

Then followed the Board’s basic decision in the 
Appeal of Koch & Co., above referred to, that “control” 
as used in this provision meant “actual control regard- 
less of whether or not it is based upon legally enforce- 
able means.” The Board refrained from laying down 
fixed corollaries for the determination of “actual con- 
trol” and said that each case was to be considered and 
decided upon its own facts and circumstances.® 

The Board’s subsequent rulings in applying the con- 
cept of “actual control” are reviewed by a former mem- 
ber of the Board, Mr. Ivins, in an article, heretofore 
referred to, appearing in the May, 1926, issue of THE 
NATIONAL INcoME Tax MAGAZINE. 

The Court decisions here to be considered have-come 
up, some by direct appeal from the Board of Tax Ap- 
peals, others on original court proceedings, involving, 
however, specific sets of fact previously passed upon 





cr Member of Haight, Adcock & Banning, Attorneys-at-Law, 
icago. 

1Appeal of Koch & Co., 1B. T. A. 624. 

2c, BH. TV-1, p. &. 

8See review of cases, April and May, 1926 issues of this maga- 


ne. 
4Sec. 240 (b) Rev. Act 1918; Sec. 240 (c) Rev. Act 1921. As 
to 1917, see Rev. Act 1921, Sec. 1331. As to the years 1924 and 


zi 


following, the statutes require an actual ownership of 95 per cent 
of the stock to establish affiliation, hence, the controversy here 
considered does not arise for those years. 

5The writer has reviewed the controversy to and including the 
general hearing before the Board in the December, 1924 issue 
of this magazine. 

61 B. T. ‘A. 624, 627. 


341 


by the Board of Tax Appeals, and the others are pure- 
ly original proceedings, as such. 


Results of Review of Board Decisions 


Statistically, the rulings of the Board of Tax Appeals 
on this subject have met the following fate: —~ 

In two cases, both on direct review, the rulings of 
the Board that the requisite ownership or control did 
not exist, were sustained. News Publishing v. Blair, 
29 Fed. 2nd. 955 (C. A., D. C.); Ice Service Co. v. 
Commissioner, 30 Fed. 2nd. 230 (C. C. A., 2nd.). 

In one case, on collateral review, the Board’s ruling 
that the requisite ownership or control did exist, was 
sustained. U. S. v. Cleveland, P. & E. R. R. Co., 
C. C. H. Tax Svee. 1929, p. 8289 (U. S. Dist. Ct., 
N. D. Ohio). 

In another case, on collateral review, where the 
affiliation of three companies was in question, the 
Board’s ruling that none of them were affiliated was 
reversed in part, on concession by the Government, 
and affirmed on the principal affiliation issue. Gold- 
stein Bros. Amusement Co. v. White, C. C. H. Tax 
Svce., 1929, p. 8680 (U. S. Dist. Ct., Mass.). 

In three other cases, the first and second on direct 
review, and the third on collateral review, the Board’s 
rulings that the requisite ownership or control did not 
exist, were reversed. Great Lakes Hotel v. Commis- 
sioner, 30 Fed. 2nd. 1 (C. C. A., 7th.) ; Lavenstein Cor- 
poration v. Commissioner, 25 Fed. 2nd. 375 (C. C. A., 
4th.) ; Ullman Mfg. Co. v. U. S., Ct. Cls., Feb. 4, 1929. 

And in one case, on direct review, the Board’s ruling 
that the requisite ownership or control did exist, was 
reversed. Hirsch & Co. v. Commissioner, 30 Fed. 2nd. 
645 (C. C. A., 2nd.). 

Clearly, it will be difficult to work complete harmony 
out of this aggregation. 

It is believed, however, that there are several 
propositions on which all the courts will be found in 
accord. In the first place, it is recognized, as empha- 
sized by the Board of Tax Appeals in a number of rul- 
ings, that the statute specifies ownership or control of 
“substantially all the stock”—not merely control of the 
corporation or its business, through ownership of a 
mere majority of the capital stock. Thus in Wadhams 
& Co. v. U. S., decided by the Court of Claims, March 
11, 1929, in denying affiliation because of an outstand- 
ing 20 per cent stock interest, the Court said: 

True, the plaintiff (parent company) managed the business 
of the Perfection Co. (the subsidiary) and controlled its opera- 
tions, but in order to come within the provisions of the statute, 
the control must be of substantially all the stock (court’s 
italics) and we think there were reasons for this language. 

Similarly, in Ice Service Company v. Commissioner, 
30 Fed. 2nd 230, 231, the Circuit Court of Appeals, 
Second Circuit, said: 

But we are not to confuse control of the corporation with 
control of the stock. The test is not declared to be control of 
the business or the policies of the subsidiary corporation. 

It is believed that it will be generally recognized also, 
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however, that the requirement of ownership or control 
of “substantially all the stock” means merely substan- 
tially all the voting stock, as distinguished from stock 
having no voting rights, or perhaps only conditional 
voting rights. Schlafly v. U. S., 4 Fed. 2nd. 195 (C. C. 
A., 8th), Ice Service Co. v. Commissioner, 30 Fed. 2nd. 
230, 231 (C. C. A. 2nd.). 


And while perhaps it would not be asserted as a 
fixed doctrine that “voting stock” be extended to mean 
“stock actually voting’, as distinguished from the nar- 
rower interpretation of stock having the right to vote 
irrespective of whether or not the right is exercised, we 
nevertheless find substantial weight being given to the 
continued non-voting of stock having voting rights. 
Thus in United States v. Cleveland P. & E. R. R. Co., 
supra, (U. S. Dist. Ct., N. D. Ohio), affirming, on 
collateral review, the ruling of the Board of Tax Ap- 
peals (4 B. T. A. 637), the parent corporation owned 
71 per cent of the stock of the subsidiary and operated 
the subsidiary as part of a through line of interurban 
railroad. At the successive stockholders’ meetings of 
the subsidiary company during the tax years in ques- 
tion, the parent company owned, or controlled through 
proxies, from 76 per cent to 83 per cent of the out- 
standing stock and in each instance the stock so owned 
or controlled constituted more than 99 per cent of the 
stock actually voting at said successive meetings. The 
Board of Tax Appeals strongly emphasized that cir- 
cumstance in holding the corporations affiliated and the 
Court confirmed that ruling. 

It has been intimated, also, by the Circuit Court of 
Appeals, 4th Circuit, in the case of Lavenstein Corpora- 
tion v. Commissioner, supra, that since “the statute pro- 
vides for affiliation where there is unity of either own- 
ership or control,” it “does not require that there be 
unity in both." In that case, the Court, in reversing 
the Board of Tax Appeals (6 B. T. A. 1134) on direct 
review, held that the transfer of stock to a creditors’ 
committee with power of sale, did not divest the bene- 
ficial owners of such ownership or control as was nec- 
essary for corporate affiliation at least where the only 
assets of the corporation whose stock was so trans- 
ferred, consisted of certain real estate and fire insur- 
ance claims, said corporation holding no stockholders’ 
or directors’ meetings, and the other corporation pay- 


ing all expenses of both companies. While the decision — 


is sustainable on its particular facts, it is not believed 
that affiliation would be deemed to exist where com- 
plete “ownership” had absolutely and irrevocably given 
up one of its most important elements, viz., right of 
“control”. 

And, even though the statute says ownership “or”’ 
control, it would seem to be a usual requirement that 
there be an actual ownership by the parent company 
or dominant interests, directly or indirectly, of at least 
a majority of the stock of the subsidiary or subservient 
corporation. Thus, in News Publishing Co. v. Blair, 
supra, (C. A., D. C.), the parent company supervised 
the organization of the subsidiary, managed and di- 
rected its affairs and in order to keep it in business 
made advances to it in excess of the total outstanding 
capital stock of the subsidiary. Affiliation was denied, 


725 Fed. (2nd) 375, 377. 
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however, ‘because the parent company actually owned 
less than a majority (48 per cent) of the capital stock 
of the subsidiary. 

Similarly, 49 per cent ownership was not sufficient 
to permit affiliation. Montana Mercantile Co., et al., 
v. Rasmussen, 28 Fed. 2nd. 916 (U. S. Dist. Ct., Mon- 
tana). 

But an ownership of 50.25 per cent of the stock 
may be sufficient if the parent corporation or dominant 
interests control substantially all of the remaining stock. 
Great Lakes Hotel Co. v. Commissioner, supra (C. C. 
A., 7th). 

But when the courts come to consider what consti- 
tutes “control” of substantially all of the voting stock 
which is not owned by the parent corporation or dom- 
inant interests, we find a divergence of opinion not 
simply as to particular refinements and applications 
of a recognized concept, but principally a fundamental 
difference as to the basic concept itself of the word 
“control” as here used. 

It is clear, of course, that mere ownership of a ma- 
jority of the stock does not in itself establish “control” 
of the balance of the stock. Wadhams & Co. v. U. S. 
and Ice Service Co. v. Commissioner, supra. 

An interesting pair of decisions by the same court 
upon quite similar sets of facts, but with opposite rul- 
ings, give us some indication of the dividing line be- 
tween sufficient and insufficient evidence of. “actual 
control.” 

In Wadhams & Co. v. U. S.; supra (Ct. Cls.), the 
parent corporation had organized and paid for all of 
the stock of the subsidiary, but gave 20 per cent of 
the subsidiary company stock to the manager placed in 
charge of the subsidiary in consideration for past serv- 
ices and of his further services in making the subsi- 
diary a success. Said 20 per cent holding was issued 
under contractual restriction that it was not to be sold 
to outsiders without first offering it to the parent cor- 
poration. The arrangement soon became mutually un- 
desirable, resulting in severance of the relations, but 
without sale of the stock. During the tax period in 
question, therefore, this holder of 20 per cent of the 
subsidiary stock was not in the employ of the parent 
or subsidiary companies and under no immediate obli- 
gation to return the stock. 

The Court of Claims held that even though the sub- 
sidiary was operated as a department of the parent 
company and, without charge, occupied space owned 
by the parent company, there was no sufficient showing 
that this 20 per cent stock interest was “controlled” by 
the parent company. On the contrary, by reason of 
the circumstances above stated, said minority stock- 
holder was probably antagonistic to the wishes of the 
parent company. 

On the other hand, in Ullman Mfg. Co. v. U. S., 
supra, the Court of Claims, on collateral review, re- 
versed the Board of Tax Appeals (2 B. T. A. 1294) 
and held that the parent and subsidiary companies were 
affiliated. There, also, the parent corporation organ- 
ized the subsidiary and paid for all its stock and as an 
inducement to the person placed in charge of the sub- 
sidiary’s business, gave 20 per cent of the stock of the 
subsidiary to said manager under an agreement that 
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in event. of his resignation or discharge he should sell 
said stock to the parent company for a “reasonable” 
price. During the tax year in question (1919), said 
manager resigned and later (1921) sold his stock to 
the parent company pursuant to the aforesaid agree- 
ment. Since this latter decision was contrary to the 
ruling of the Board of Tax Appeals on the same set 
of facts, it is to be presumed that the court was clearly 
of the opinion that the Board’s ruling was positively 
erroneous. 

The distinguishing elements between those two deci- 
sions by the same court would seem to be the circum- 
stances that in the Ullman case the employment had not 
terminated prior to the tax year in question, and upon 
termination of employment the stock restriction be- 
came an absolute and immediate obligation to sell the 
stock back to the parent company. In the Wadhams 
case, the employment had terminated prior to the begin- 
ning of the tax period in question and there was not 
that definite obligation to sell the stock upon termina- 
tion of the employment. 

In Ice Service Co. v. Commissioner, supra, (C. C. A. 
2nd), the parent corporation had not organized the 
subsidiary nor at any time owned all of its stock. Prior 
to the tax year in question it had purchased approxi- 
mately 68 per cent of the stock of another corporation 
at which time all of the officers and a majority of the 
directors of such other corporation resigned and their 
places were filled by persons on the official staff of the 
parent company, following which there was unity of 
affairs and management. But there was no showing 


c* any close relation between the parent company and 


the individual and presumably independent owners of 
the remaining 32 per cent of the subsidiary company 
stock. Hence affiliation was denied by the Board of 
Tax Appeals (9 B. T. A. 386), and that ruling was 
sustained by the Circuit Court of Appeals, Second Cir- 
cuit, 

While we will have occasion hereinbelow to consider 
the court’s concept of the word “control’’, the decision 
is clearly sustainable on the ground of the lack of show- 
ing of any control over the substantial 32 per cent 
minority stock ownership in the subsidiary company. 

In Great Lakes Hotel Company v. Commissioner, 
supra (C. C. A., 7th), the parent corporation was en- 
gaged in the design, construction and management of 
hotels. It organized a number of subsidiary hotel cor- 
porations to own and/or operate hotels in different 
cities. The Treasury Department allowed affiliation as 
to a number of these subsidiaries, but denied affiliation 
as to the subsidiary Great Lakes Hotel Company. At 
the time in question the parent company had an actual 
ownership of 50.25 per cent of the stock of this sub- 
sidiary. An additional 21 per cent was owned in vary- 
ing amounts by 14 different persons who were officials 
of the parent company or in responsible positions in 
the subsidiary. The remaining 29 per cent was owned 
in varying amounts by 12 different persons, a number 
of whom were stockholders also in some of the other 
subsidiaries. All of these latter stockholders had com- 
plete confidence in the principal owner and president 
of the system, and held their stock subject to an under- 
standing to give the parent company first option of 
purchase at any time they desired to sell their holdings. 
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The Board of Tax Appeals affirmed the Treasury 
Department in its denial of affiliation as to this sub- 
sidiary, but the Circuit’Court of Appeals, Seventh Cir- 
cuit, reversed that ruling and held that that subsidiary, 
also, was affiliated. The Court considers the situation 
as follows: 

* * * we have no hesitancy in holding that the majority 
stockholders in each of the six corporations comprise a group 
which comes within the statutory designation of “closely affi- 
liated interests.” They were guided in their action by a com- 
mon interest and their common object was attained by all cor- 
porations pursuing the same methods through the same agencies. 
In addition to owning more than one-half of the stock, these 
“closely affiliated interests,’ controlled other stock. For ex- 
ample, there was an understanding that if any minority stock- 
holder wished to sell his stock, it should first be offered for 
sale to H. L. Stevens & Co., and as a matter of practice such 
minority stockholders offered their stock to H. L. Stevens & 
Co. and this company actually purchased the stock thus offered. 
In addition the various minority stockholders executed proxies 
to the “closely affiliated interests” by the ‘terms of which the 
latter were authorized to vote for, and act for, the former. 
A large group of minority stockholders made sworn statements 
that “at the time they purchased their stock * * * they had 
full confidence in the rectitude and business ability of H. L. 
Stevens and that they anticipated that he would continue as 
president of the Stevens Co. and that if they desired to sell 
their stock, it was their understanding they should first offer 
it for sale to H. L. Stevens & Co. 

Upon this record, we are satisfied that such stock was con- 
trolled by the so-called closely affiliated interests and that such 
stock, added to the stock owned by the group that comprised 
the closely affiliated interests, constituted substantially all of 
the stock of these corporations. 


While in this case, the court’s concept of the word 
“control” is fundamentally broader than that expressed 
by the Circuit Court of Appeals, Second Circuit, in the 
Ice Service case, supra, the actual decisions would seem 
to be entirely consistent by reason of the absence of 
showing as to status of the 32 per cent minority own- 
ership in the Ice Service case, and the affirmative show- 
ing in the Great Lakes Hotel case of at least some close 
relations as to substantially all the stock not owned by 
the parent company. 


Cases Involving Class B Affiliation 


In the cases of Commissioner v. Hirsch & Co., 
supra, (C. C. A. 2nd.) and Goldstein Bros. Amusement 
Co. v. White, Collector, supra (U. S. Dist. Ct., Mass.), 
we have two cases of Class B affiliation, i. e., where 
substantially all the stock of two or more corporations 
is owned or controlled “by the same interests”, mean- 
ing the same individual or group of individuals as dis- 
tinguished from the Class A situation where a corpora- 
tion owns or controls substantially all the stock of 
another corporation or other corporations. 

In Class B affiliation, the Treasury Department re- 
quired that “the percentage of stock held by each in- 
dividual * * * (must be). * * * substantially the same 
in each of the affiliated corporations.’’* 

In the Hirsch case, two brothers owning 68 per cent 
and 27 per cent respectively in one corporation owned 
43.42 per cent and 12.21 per cent respectively in the 
other corporation. The remaining 44.37 per cent of 
the stock in said other corporation was owned in small 
holdings by a number of persons, one being the personal 
attorney of said brothers and others were intimate 
friends. The corporations were operated as a unit with 


8Art. 633, Regulations 45, 62, 65 and 69 before amendment of 
November 12, 1927, hereinafter mentioned. 
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intercompany transactions. The Circuit Court of Ap- 
_ peals, Second Circuit, reversing the Board of Tax 
Appeals (7 B. T. A. 707) held. the corporations were 
not affiliated. 

In the Goldstein Bros. case, two brothers, each own- 
ing approximately 50 per cent of the stock of the 
Amusement Company organized a Features Company 
in which each owned 30 per cent of the stock. The 
remaining 40 per cent was owned in 10 per cent lots 
by four different persons, one the personal attorney, 
another a brother-in-law, another a business associate 
and the other an employee (stock issued in wife’s 
name). The federal district court of Massachusetts, 
confirming the Board of Tax Appeals on collateral re- 
view (3 B. T. A. 408) held the companies were not 
affiliated. 

If the above mentioned regulation were valid both 
of the foregoing court decisions (being class B affilia- 
tion) would be clearly sustainable. 

But the soundness of that regulation has long since 
been challenged. It is understandable perhaps that 
the words “the same interests” require that the domu- 
nant group should have their relative percentages the 
same in each company. Thus in the Goldstein Bros. 
case the dominant interests (the two brothers) owned 
50-50 in the one corporation and 50-50 of the stock 
owned by the dominant interests, (30-30 of the entire 
stock), in the other corporation. And in the Hirsch 
case, where, also, the dominant interests were two 
brothers, their respective percentages of the stock 
owned by the dominant interests were 72 and 28 in 
the one corporation and 78 and 22 in the other cor- 
poration.® But to extend the requirement of same 
relative percentages to the stockholders who are not a 
part of the dominant interests is again to narrow, if 
not annul the significance of the word “control”. And 
the Treasury Department, after many adverse rulings 
by the Board of Tax Appeals, eliminated that require- 
ment by T. D. 4100, November 12, 1927. 

The taxpayer in the Goldstein Bros. case apparently 
did not bring this vital change to the Court’s attention 
since we find the Court specifically quoting the re- 
pudiated and revoked provision above considered and 
thereupon, “applying this test,’ proceeding to the con- 
clusion that the companies in question were not affili- 
ated. 


Under these circumstances the soundness of the 
Court’s conclusion denying affiliation may well be ques- 
tioned. In fairness to the Court, however, it should 
be stated that the decision confirms the ruling of the 
Board of Tax Appeals on the same situation, as above 
stated. The Board, however, denied affiliation on the 
general ground that the evidence was not sufficient to 
establish the requisite “actual control” over the four 
other holdings of 10 per cent each in the Features 
Company. 

The Court in the Hirsch case, also, appears to have 
been persuaded by the same consideration embodied 
in the above mentioned repudiated and revoked pro- 


vision of the regulations. The Court, in reversing the 
Board’s ruling said: 





968 is approximately 72% of (68 + 27); 43.42 is approximately 
78% of (43.42 + 12.21). 
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Because the minority stockholders of the Brazilian Company 
had no stock in the respondent (Hirsch Company), in no way 
was the stock of the minority of that company controlled within 
the proper statutory acceptation of that term. 


In fairness also to this Court it should be stated 
that the ruling of the Board of Tax Appeals in that 
case went further in liberalizing the application of the 
word “control” than probably any of its previous 
rulings. 

However, if we were to be permitted to disagree with 
the Board of Tax Appeals, we would disagree with its 
ruling in the Goldstein Bros. case, rather than its ruling 
in the Hirsch case. 

We come, finally, to the case where we find the ap- 
parent origin of the divergent concept of the word 
“control”. It is Alameda Investment Co. et al. v. 
White, Collector, 28 Fed. 2nd, 81, decided by a federal 
district judge of Montana sitting in the District Court 
for the Northern District of California. In this case 
there were three “family corporations” in which the 
Hawley family owned all the stock in the Hawley Cor- 
poration which in turn owned all the stock in the 
Pacific Company and 75 per cent of the stock of the 
Alameda Company. The remaining 25 per cent of the 
stock of that company was owned by members of the 
Meek family,’® related by marriage to Mr. Hawley, 
principal owner of the Hawley Company and president 
of all three companies. Mr. Hawley appears also to 
have had express power of attorney to act for said 
remaining 25 per cent stock in the Alameda company. 

On that record, we believe the Board of Tax Appeals 
would undoubtedly have held the three companies 
affiliated, perhaps with some inquiry into the intercom- 
pany transactions. The Court, however, held that they 
were not affiliated. The Court said (28 Fed. 2nd, 
81, 82): 

The object of the statute is taxation in proportion to net in- 
come, equality between taxpayers, and to that end to look 
through the corporate entities to ascertain the real taxpayer, 
and, if the latter substantially owns or controls several cor- 
porate enterprises, to tax him only upon the net income he 
receives from all. With this object in mind, it seems clear 
that the control contemplated by the statute is not mere au- 
thority, but is beneficial interest, an interest in the taxpayer 


which would subject him to taxes and payment and the burdens 
of which would be lessened by consolidated returns. 


Coming to the managerial authority which Mr. Haw- 
ley had over the stock which was not owned by the 
Hawley companies the Court said that such authority 
conferred upon the Hawley family or Hawley Com- 
panies— 

no beneficial interest in the other 25 per cent of Alameda 
Company stock, nor hazard; no liability in respect to taxes 
affecting its owner. Hence was not that “control” of 25 
per cent of Alameda Company which the statute contem- 


plated, nor within the statute were plaintiffs (the three 
companies) affiliated. 


The same judge sitting in his own district expressed 
the same views in Montana Mercantile Company et al. 
v. Rasmussen, supra. 

That concept then found its way into an opinion at 
the opposite end of the country in the Ice Service case, 
supra, where the Circuit Court of Appeals, second cir- 
cuit, relying upon the Alameda case as its only cited 
precedent, says that the statute refers to “substantial 
identity of interest’ in the several corporations.2* And 


10See same case, 33 st Saoeens 120. 
1130 Fed. (2nd) 230, 23 
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following that decision, the same Court in the Hirsch 
case, supra, cited with approval not only the Alameda 
case but the Montana Mercantile case, supra, decided 
by the same judge, and said: 
The control of the stock owned by the same interest refers 
to beneficial interest. This meaning is consistent with the 
purpose of the statute to extend to those subject te the 
hazard of the enterprise when they are substantially one 
and the same, the benefit of the consolidated report. 

Following this the Federal District Court in Massa- 
chusetts in the Goldstein case, clearly recognizing that 
there was a fundamental conflict of authorities and 
after relying upon a repudiated and revoked provision 
of the Treasury Department regulations, as above con- 
sidered, aligns itself with the divergent concept. 

At the beginning of this article we have characterized 
this divergent trend as spurious in its origin, in support 
of which we respectfully submit the following consid- 
erations. 

In the first place, the Court’s discussion of and ruling 
upon the affiliation provision was not necessary to the 
decision of the Alameda case. The three companies 
there concerned had filed separate tax returns for the 
year in question (1922) and having filed separate re- 
turns for that year, it was at least within the discretion 
of the Treasury Department to refuse permission to 
change such election.’” 

Furthermore, the decision—even conceding for the 
moment the propriety of the divergent concept—appears 
to contain a palpable error in not ruling that at least 
the Hawley Company and Pacific Company were affili- 
ated, since the Hawley Company owned all of the stock 
of the Pacific Company.*® 

And finally, the Circuit Court of Appeals of the Cir- 
cuit, in which the Alameda decision was rendered, has 
recently reviewed that case but has affirmed it solely 
on the question of election, above mentioned, and has 
cautiously avoided any consideration of the affiliation 


question presented by the District Court’s opinion, its ° 


only expression on that subject being as follows: 

Regardless, therefore, of whether the appellants might have 
made a consolidated return in the first instance, the judgment 
must be affirmed.’ 


Supplementary Appraisal of Divergent Concept 


In considering the soundness of the divergent con- 
cept, in addition to the circumstances above mentioned, 
we submit also the following: 

It seems clear, at the outset, that the divergent con- 
cept reflects at least a restricted if not an unnatural use 
of the word “control”. Normally, if one has a “bene- 
ficial interest” in property, either legal or equitable, 
we speak of the person as owning the property or an 
interest therein. While control is one of the incidents 
of ownership, we do not usually use the word “con- 
trol” to describe the entire body of rights incident to 
ownership. On the other hand, we normally use the 
word “control” in the sense of “power of direction’, 
however that power may arise, whether by contract, by 
ownership, by relational matters or otherwise. We 
speak of an individual or group of individuals as “con- 
trolling” a political party or “controlling” the votes in 





12Rev. Act 1921, Sec. 240 (a). 

13See Court’s statement of facts,.28 Fed. (2nd) 81, 82. 

14Alameda Investment Co. et al. v. McLaughlin, Collector, 33 
Fed. (2nd) 120 (C. C. A. 9th). 
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a political convention, or of certain interests “con- 
trolling” the markets, “controlling” public opinion, etc. 
Clearly the power giving this control arises from many 
different sources and not merely from a legal or equita- 
ble ownership interest in the thing controlled. 

Furthermore, the principle of departmental practice, 
which the Courts recognize in questions of statutory 
construction, is of extreme significance in this particu- 
lar situation. Here we have not merely a matter of 
departmental practice enlightening the meaning of a 
statute previously enacted. ‘The situation here is one 
where the provision in question was conceived and had 
its origin, not in express statutory provision but in de- 
partmental regulation. 

It will be remembered that the 1917 Act made no 
specific provision for consolidated returns. The ad- 
ministration of the excess profits tax brought to light 
situations making consolidated returns desirable where 
corporations were closely affiliated. The Treasury 
Department accordingly issued a regulation,’® without 
express statutory authority, providing for consolidated 
returns by affiliated corporations, and defined affiliation 
in substantially identical language, for our present con- 
sideration, with the statutory provisions here concerned. 
And the original interpretation and application of that 
regulation recognized the word “control” to import its 
usual significance of “actual control”—a relational mat- 
ter—a question of circumstances in each case. Indeed, 
it is believed that such original application was even 
more liberal than that delineated by the successive rul- 
ings of the Board of Tax Appeals. 

And such original interpretation and application con- 
tinued in force through the enactment of the Revenue 
Acts of 1918 and 1921 into the provisions of which 
said regulation was inserted in substantially identical 
language, as above stated. It would seem to require 
very cogent considerations, which we do not find in the 
instant situation, to pronounce an interpretation of 
those statutory provisions substantially different from 
the interpretation of the regulation provisions in which 
they had their origin. 

Further, a review of the Congressional Record show- 
ing the consideration of the affiliation provisions when 
first becoming an express part of revenue legislation, 
lends no support to the divergent concept, but on the 
contrary indicates that the word “control” was being 
used in its usual and ordinary significance.*® 

And, again, if the divergent concept of the word 
“control” is correct, it would hardly have been neces- 
sary to change the affiliation provisions when, after 
the permanent abandonment of excess profits taxes, it 
was determined to limit the privilege of consolidated 
returns to situations where the parent company or the 
same interests owned 95 per cent of the stock" The 
Court in the Ice Service case appreciates this difficulty 
and, after referring to that provision in the later acts, 
says :78 

Whether so great a percentage was necessary under the 1918 
and 1921 acts to constitute ownership or control of “substan- 
tially all the stock”, we find it unnecessary to determine. 

(Continued on page 362) 

15T, D. 2662, March 6, 1918. 

16Congressional Record, Vol. 57, pp. 303, et seq. 


17See footnote 4, supra. 
1830 Fed. (2nd) 230, 231. 





































































































































































































Taxation of Intangible Property 


This is the last of a series of articles by Professor Leland on the Illinois tax situation. 


While the study is 


confined to that state it has application to most of the other states, which have systems of tax- 
ation unsuited to current economic conditions and fiscal requirements. 


By SIMEON E. LELAND* 


HE third problem pertaining to the taxation of 

personal property which remains to be solved in 

Illinois is that of taxing intangible property. The 
assessment of this property under the general property 
tax has been a complete failure in Illinois, as in every 
other state. In 1873 the total assessment of intangible 
property in Illinois was $74,190,232; in 1898 it was 
$31,822,425; in 1913, $168,792,900; in 1927 it was 
$194,563,375.1 At first glance the increase of 16.2 per 
cent of the 1927 assessment over that of 1873 appears 
quite creditable, but upon analysis of the data that im- 
pression vanishes. During this period the valuation of 
real estate and personal property 
locally assessed increased 585 per 
cent. The amount of annuities, roy- 
alties and patent rights was less in 
1927 than in 1873. The assessment 
of “money other than banker” was 
more in 1873 than in 1901. The same 
condition prevailed as to “credits 
other than bankers.” The inadequacy 
of the assessment of intangibles for 
1927 is clearly demonstrated by com- 
parison with assessments for any year 
since 1919, as shown in Table I. 

In 1919 the assessment of intangi- 
bles was $287,314,910. The follow- 
ing year it rose to $307,079,378, but 
thereafter a steady decline in the val- 
uation began which appears not to 
have been checked by 1927. In that 
year of the nine classes of intangibles 
shown in Table XI, only one group— 
“credits of other than bankers, etc.” 
had a larger assessed valuation than 
in 1919, but even the 1927 assessment 
of this property was smaller than the assessed valuation 
of 1920. The assessment of stock and bonds fell 
from $14,569,150 in 1920 to $9,700,075 i: 1927. -.The 
assessed valuation of state and national bank stock rose 
from $119,981,955 in 1919 to $163,277,703 in 1926, but 
fell to $47,724,474 in 1927. Money and-credits were 
also less in 1927 than in former years. All of these 
data indicate a decline in the economic well-being of the 
citizens of Illinois. In the period when incomes were 
rising (agriculture excepted) the intangibles owned in 
the state, measured by assessments, were declining. The 
waning fortunes of Illinois taxpayers, as revealed in 
the assessment of intangibles, year by year became more 
serious. The change which took place in their economic 
status is clearly shown by Federal income tax statis- 
tics, as indicated by Table II. 

The data in this table show that the economic status 
of Federal income taxpayers in Illinois—the ones most 
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1The assessment for 1927 as shown does not include assessment 
of franchises. Capital stock of domestic corporations not in- 
cluded in data for years shown. 
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likely to own intangibles in the state—materially im- 
proved after the post-war depression. If the data in 
Table II are compared with those in Table I, the in- 
adequacy of the assessment of intangibles is further 
unmistakabiy demonstrated. In 1920, exclusive of state 
and national bank shares the assessment of intangibles 
was $170,283,664. In that year the dividends reported 
for Federal tax purposes were $195,111,155, and in- 
terest and dividend income amounted to $102,290,392. 
In 1925 the assessment of intangibles, exclusive of 
bank stock, was $82,164,674; in the same year the 
Federal returns showed incomes in excess of that 
amount in every category shown in 
Table II. In 1926, which is the latest 
year for which Federal data are avail- 
able, the assessment of intangibles, 
exclusive of bank stock, was 
$72,753,443. Even the capital gains, 
which represent only a portion of the 
full value of property sold, exceeded 
the total assessment of intangibles in 
Illinois. Dividends from securities 
owned by Illinois taxpayers were over 
four times greater than the assessed 
value of all securities except bank 
stock. 

In comparing the assessment of in- 
tangibles with the Federal income tax 
returns certain difficulties are obvi- 
ous. The income which is taxable for 
Federal purposes arises from sources 
which may not be taxable in Illinois. 
Likewise the income from much tax- 
able property is exempt from all but 
Federal surtaxes, and hence does not 
appear on these returns. But allow- 
ing for all possible margins of error the Federal data 
should reveal the utter inadequacy of the assessment 
of intangibles in Illinois. 

Unfortunately the amount of intangibles owned in 
the state is not known, nor is it known in any other 
state. In 1907 it was estimated that only 23.4 per cent 
of the mortgages in the state were taxed.? Taxable 
deposits in banks were also estimated at from three to 
six times greater than the amount listed for taxation.* 
In 1926 the assessment of intangibles in Illinois was 
7.1 per cent of the individual bank deposits subject to 
check in all reporting banks, as reported by the Comp- 
troller of the Currency. In 1927 the assessment of 
intangibles, even including bank stock, was only 26.04 
per cent of the individual deposits in the National banks 
in Illinois. The deposits in Chicago exceeded the state 
assessment of intangibles by 152.9 per cent. Even the 
deposits in “country banks” in 1927 were $22,328,000 


2Fairlie, Taxation and Revenue System in Illinois, p. 48. 
8Ibid, p. 49. 
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TABLE I. 
ASSESSMENTS OF INTANGIBLES IN ILLINOIS, BY CLASSES: 1919-1927 
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Capital Shares of 
Money of Credits of Money of Credits of Stock of tock in 
Bankers, Bankers, Otherthan Other than Bonds Companies State and Annuities 
—* Brokers, Bankers, Bankers, and Not of National and Patent 
Year etc, etc. etc. etc. Stocks This State Banks Royalties Rights Total 
Bs Se eae $28,042,271 $12,359,878 $55,759,208 $55,264,210 $12,547,463 3,220,169 $119,981,955 $38,863 00,895 $287,314,910 
24,117,817 15,459,883 48,163,542 66,030,568 14,569,150 3,456,048 136,795,714 48,632 438,024 307,079,378 
. Sere 20,063,375 17,208,991 38, 092, 530 58,280,099 12,472,352 2,734,068 140,179,216 52,267 108,100 289,190,996 
ao 17,336,3 10,845,475 32,316,997 7,820,5 9,434,972 2,691,020 152,770,775 26,377 67,961 283,310,427 
aa 12,935,71 9,576,076 29, ett 285 47, — 179 6,844,016 3,344,334 151,408,598 25,518 68,523 260,465,845 
ae 12,495,218 6,695,531 25. 273, 546 39, 921,482 6,100,753 1,543,149 151,452,289 31,445 34,344 243,547,758 
ee 12, 079, 189 6,394,141 - 22,665,931 34, 154, 921 5,145,921 1,675,937 127,977,324 11,221 37,413 210,141,998 
oe 10,182, 572 5,920,245 20,615,394 30, 244, 478 4,913,108 843,662 163,277,703 19,352 14,632 236,031,146 
newatere 21/503,769 8,716,215 39,242,055 65,135,098 9,700,075 2,492, 849 47,724,474 21,845 26, "995 194,563,375 
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greater than the assessment of intangibles in the entire 
State of Illinois. 

The failure of the personal property tax in reaching 
intangibles is further demonstrated by an analysis of 


-the range of assessments among the counties in the 


state, as in Table III. The most conspicuous thing 
about this table is the large number of counties having 
no intangible property of various types. In 1927 the 
only type of intangible property found in every county 

“money of other than banker and broker.” Five 
counties had no stocks and bonds, twenty-five counties 
had no stock of national banks (that is, no national 
banks, for such stock is taxable only at the situs of the 
banks), twenty-one counties contained no stock of for- 
eign corporations, seventy-eight counties no annuities 
and royalties, and so on. In Cook County the asses- 
ments of eight classes of intangibles in 1927 were less 
than in 1918; four classes showed valuations below 
those of 1900. For the state as a whole the valuation 
of only one class of intangibles was less in 1927 than 
in 1900; but the valuations of four classes of intangibles 
were less in 1927 than in 1918. In many counties the 
valuations per se have been ridiculously small. In 
Cook County, for example, only $1,170,963 in stocks 
and bonds were listed for taxation in 1927—over 
$1,833,000 less than in 1918! 

Further space need not be wasted in cumulating the 
evidence of the non-assessment of intangibles in Illinois 
under the general property tax. The experience of 
Illinois coincides with every other state—intangibles 
can not be successfully taxed at high rates. Some states 












beliefs: first, that no tax on intangibles can possibly 
succeed ; second, that all intangibles are representative 
property merely evidencing ownership of property al- 
ready taxed. The experiences of a number of states 
have negatived the first reason. The answer to the 
second is a denial that all intangible property is of the 
representative variety. Patent rights and royalties, for 
example, can not be so considered. Government bonds 
and much common stock in private corporations do not 
stand for property already taxed. The arguments for 
exemption on this score fall to the ground.* 


One promising course for the taxation of in- 
tangible property is the adoption of low-rate methods 
made possible through the classified property tax. A 
variety of methods is thus available for reaching in- 
tangibles, as a group or for taxing individual classes 
of such property; which is to be used depends in large 
part upon the character of the administrative system in 
the state. Before discussing the methods of taxation 
it is important to examine the reasons for the low-rate 
taxation of intangibles. 


Two general classes of arguments have been ad- 
vanced in favor of these taxes: expediency and equity. 
The expediency argument rests upon experience under 
the general property tax and the benefits secured by 
some states under modified property taxes. The uni- 
form property tax with its high rates has failed to reach 

4For further consideration of this point see Leland, Classified 
Property in the United States, pp. 117ff. 

5The taxation of State and National bank stock is not con- 


sidered in this article. The taxation of this property is com- 
plicated by considerations not applicable to other intangibles. 


have exempted this property rather than tax it under . Wvny, Ehe Federal Statutes regulating national bank taxation also affect 


any device. This course has been prompted by two 





TABLBE II. 


taxes on intangibles. 


These effects are likewise not discussed in 
this article. 


TOTAL PERSONAL AND CORPORATE NET INCOMES TAXABLE UNDER FEDERAL INCOME TAX IN IULINOIS, 
TOGETHER WITH AMOUNT OF INCOME TAXABLD FROM CERTAIN SOURCES 


Profits from 


é sale of real 
estate, 
, Total Total stocks, etc., 
Year ersonal corporate other than 
ncomes incomes profits 
reported 
as “capital 
net gain” 
se ico eiwieieraieeiers $484,290,833 $762,1465,412 «== coco Bletete 
See a 256, 309,485 759, 325, 582 $22,793,904 
_ , aS eee 1, 662, 796, 441 883, 670 65,698,377 


occccrccces 1,836,956,942 677, 180, 274 


69,393,593 






evcccccccce 1,833,920,436 381,144,453 40, aes, 522 
See 1,927,637,451 670,758,004 72,5 27,402 
a 2,272,960,122 752,649,643 87,248,313 
BOSR occ vcccscee 2,413,605,350 706,054,194 114,366,567 
ee ee rtieite 222 851,832,473 172,442,882 

ceccsecccce 901,781,956 128,345,063 





ee ~ Statistics of Income, U. S. Treasury Department. 


a1913-1917 





—Individual Income from Certain Sources——————_______, 


Capital net 


in from Rents Interest and 
sale of assets and investment Dividends 
A... _. royalties income 
two years 
cas mloaiies PEERED H  ecieiacans ” $7,407,945a 
one aeweee $106,861,998 $95,217,306 168,964,140 
eocdccccos 137, 860, 917 107, 699, 425 184,616,130 


95,605, 1928 102,290,394 195,111,155 








ee ee 121,384,484 139,293,657 194,930,754 
$25,879,537 139,844,070 148,080,443 208,956,991 
41,222,756 213,403,278 223,741,250 254,805,511 
38,590,723 277,578,824 214,783,594 266,041,873 
82,581,177 176,780,640 152,811,684 294,233,784 
73,072,607 166,652,709 163,611,354 313,696,394 
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intangibles; low-rate taxes have increased the assess- 
ments of this property many fold, with the result that 
some states have collected more tax-revenue under the 
low-rate taxes than under the high-rate general prop- 
erty taxes. The expedient course for a state to adopt 
is therefore the low rate. The equity argument is 
predicated upon the fact that this intangible property 
which is so elusive of assessment is in fact possessed of 
little capacity to stand the impact of taxation. The re- 
turn from it is limited to a small net yield which makes 
it impossible for high taxes to be absorbed without ap- 
propriating the major portion of that yield. The effect 
of such taxes upon the net yield of securities is too 
well known to require comment. The varying capa- 
cities of different groups of intangibles may not neces- 
sarily apply to all intangibles in the group and may not 
apply permanently to given classes of property. Differ- 
ences in current yields and values, however, are not im- 
portant in considering the ultimate capacity of property 
to bear taxes. The fundamental’ fact affecting this 
ability is the power for shifting taxes. Differences of 
incidence constitute the real basis of differential taxable 
capacities. The possibility of shifting taxes from in- 
tangibles is indeed quite limited. 

Nevertheless, there is no reason to assume that the 
property which it is expedient to tax at a low rate may 
also be that property which possessed but little taxpay- 
ing ability. The coincidence of the two arguments, 
however, has been seen in the taxation of intangibles.® 
On the other hand, clearly to differentiate between the 
expediency and equity considerations in individual 


6Cf. Viner in The Government of Ronwnctyy Ropes of the Efi- 
ciency Commission of Kentucky, 1924, Vol. . 233-34. 





TABLE III. 


RANGE IN ASSESSMENT OF INTANGIBLE PROPERTY IN ILLINOIS 
1867, 1900, 1918, and 19271 


High Assessment 


CLASS OF PROPERTY Year County Value 
Pe iévecewsseee Sescoceesee Be Will $13,000 
1918 Peoria 33,338 
1927 Peoria 100,425 
Annuities and royalties........... 1900 Cook 28,58 
1918 Kane 10,634 
1927 Williamson ,35 
NS THE kn ac cwecenseewvedvens 1900 Menard 431 
1918 Cook 48,581 
1927 Winnebago 10,100 
Bends Gn SOG 220s dvstoncvcese 1867 Cook 2,574,591 
1900 Cook 1,268,905 
1918 Cook 3,004,095 
1927 Cook 1,170,963 
Moneys of banker, broker, etc...... 18672 Cook 413,338 
1900 Cook 4,543,135 
1918 Cook 2,563,615 
- 1927 FOOCM cewcusesecs 
Credits of banker, bro!er, etc...... 1900 Cook 236,366 
1918 Cook 5,386,388 
927 Cook 1,679,556 
Money of other than banker, broker, 
GL. sasvteerceveseeveneseeeebuead 1900 Cook 1,675,331 
1918 Cook 4,543,135 
1927 Cook 3,331,854 
Credits of other than banker, broker, 
CO: ade cevncehesbeberukseene was 1900 Cook 2,819,312 
1918 Winnebago 2,881,306 
1927 Cook 14,229,110 
Shares of capital stock of com- 
panies not of this state......... 1900 Cook 667,853 
1918 Cook 503,595 
1927 Hancock 414,78 
Shares of stock in National banks.. 18678 Kane 72,713 
900 Cook 7,134,704 
1918 Cook 59,572,528 
1927 St. Clair 3,259,560 
Capital stock of corporations....... 19274 Cook 102,265,094 
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arguments has been impossible because of the numer- 
ous difficulties of logic produced by the attempt. 

To create a demand for classification there is often 
developed a third group of arguments based upon a 
desire to subsidize or discriminate against certain 
types of property by means of appropriate adjust- 
ments in the tax rate. If, for example, it is deemed 
desirable to stimulate the production of pure-bred hogs 
that end, we are told, should be facilitated: by lowering 
the rate of taxation on hogs of that type. Stimula- 
tion, through taxation, has been attempted in some 
localities to make up for the shortage in building con- 
struction. On the other hand, Minnesota has applied 
these socio-political arguments to justify discrimina- 
tions against mineral property. Little can be said in 
favor of tax subsidies or tax discriminations. Never- 
theless, the adoption of a low rate of taxation for 
intangibles has been viewed as a condition favorable 
to the attraction of capital to a state, and without pos- 
sessing the drawbacks of a subsidy, has furnished an 
incentive to capital investment, so it has beer argued. 

Moreover, if the claim of increased participation in 
taxation through the adoption of a low rate is realized, 
the burdens on other property are reduced by that 
amount. This relief may not be substantial and its 
accomplishment may be difficult to demonstrate, yet 
relief does accrue to other taxpayers in an amount equal 
to the excess of the yield of the new tax over the old, 
normal trends of growth being taken into account. If 
the burden on a given group is kept constant where 
otherwise an increase might have taken place that ac- 
complishment is noteworthy. Nevertheless the efficacy 
of low-rate taxa- 
tion should not 


= re Seana be eee 
w Assessment ook County State upon it sc 
County ne Value Value _ . = 
43 counties. Soaer 1,722 $60,310. adequacy. Justice 
counties ...... 17,300 79,074 
e2 Sounties |< 0.. a. a oo 
counties ...... i : who = 
$2 counties |..... 486 26,871 a = 
78 counties Shi 4,159 21,845 tangible property 
Dn Sitesece 666680000 ° 
71 counties +... 48.58 58161 should be the 
counties * ...... t i 3 
38 counties ...... 2,574,591 3,369,756 ns consid 
3 counties +++... 1,268,905 3,021,967 eration. Such 
counties ...... 004, 787, : : 
picountien 200005 oe oo 
DEEN?! = Bewews : B ; i 
Union SiIIID 45439135 -17'753'576 «=< T4ITes = taxation 
4 counties ...... 1,726,396 21,503,769 at a moderate 
(— ...... 4 236,366 1,919,722 ~—srate. 
3 counties -..... 5,386,388 12,849,327 
8 counties ...... 1,679,556 8,716,215 The collateral 
Hardin «$2,794 1,675,981 5,145,652 advantages = 
a .  seneee 1543, "196, oar . 
Alexander 9,953 3,221'854  395242'055 classification 
oe SHIGE BRIELLE ted With the 
arro ,220, ,632, noted. ith the 
2 counties ...... 14,229'110 65,135,098 eign 
a 1 oO 1I- 
13 counties ...... 667,853 981,949 P ° 
14 counties Paes 503,595 2,839,545 ferential rates of 
counties ...... 492, : 
69 counties s aevien: ene ai 2270326 taxation the 
counties ......:. 7,134,704 10, 699, 158 
34 counties -..... 59,572,528 75,361 361, 488 harshness of the 
5 counties ....... A i i j 
38 counties |..... 102'2657094 application of 


1Listed in order in which they are printed in Reports of Illinois Tax Commissio 


2Money and credits listed as one item in 1867. 
$21,912,979. No such property listed in two counties. 

8“Capital stock of banks.” 

4Not separately classified in 1867, 1900, and 1918. 


109, ie $79 


Assessment in Cook County, "$1, 971,881; total for stafe, 


the general prop- 
erty tax is mini- 
mized. This en- 
ables local as- 
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sessors to enforce with a clear conscience the tax 
laws requiring full and complete valuation of all 
property. Such assessments introduce real equality into 
a tax system. One of the outstanding advantages of 
classification, then, is that it makes possible honest and 
effective administration. It does not assure it, nor does 
it offer itself as a substitute—it only helps open the 
way for real administrative reform. 

The real test of the advantages from the low-rate 
taxes is found in the results achieved from their 
adoption. Within the field of property taxation numer- 
ous types of low-rate taxes have been adopted. The 
range includes mortgage recording taxes, registration 
taxes upon intangibles generally, savings deposits taxes, 
bank deposit taxes, stamp taxes and the conventional 
“millage” or “low-rate” tax. Special income taxes have 
also been adopted to reach certain intangibles. The per- 
sonal obligation of the security owner, on the other 
hand, may be reached through an income tax which is 
in lieu of the tax upon intangibles. These various al- 
ternatives will be examined. 

Mortgage-recording taxes are imposed upon securi- 
ties of this type when they are lodged for record with 
the county clerk or recorder. They must not be con- 
fused with the fee exacted for recording, for they are 
based upon the valuation of the mortgage imposed in 
addition to the fee for registration. Such taxes have 
been imposed at rates ranging from 10 cents to 50 
cents per $100. Some of them are in lieu of all other 
taxes to be imposed during the life of the mortgage; 
others are graduated upon the length of life of the 
mortgage. Among the states which have employed 
this form of taxation are Alabama, Kansas, Kentucky, 
Michigan, Minnesota, New York, Oklahoma, South 
Dakota, Tennessee and Virginia. The principal argu- 
ment in favor of these taxes is that they are easy of 
imposition and may be administered by local officials. 
The ease of administration may be facilitated by mak- 
ing the mortgages void unless the registration tax has 
been paid and/or by limiting their use as evidence 
in law suits until it is paid. The fact that such in- 
struments are normally recorded with a county 
officer offers a convenient occasion for the payment 
of the tax. Under poor administrative conditions these 
taxes offer a fair prospect of success. To some extent 
they are objectionable in so far as the rates imposed 
take no account of the length of life of the obligation. 
This defect, however, is easily cured by graduation on 
the basis of periods of maturity, as in Minnesota, 
Oklahoma and Kentucky.’ Another ‘objection to this 
form of taxation has been that the payment made upon 
recording is often shifted to the borrower. If it is 
considered that the borrower is forced to pay the high 
rates under the general property tax in states where 
that tax is enforced against recorded mortgages, or 
that the borrower must pay an insurance premium (as 
an addition to a net interest rate) to compensate for 
the risks incurred for getting caught with untaxed 
mortgages in states where taxes against mortgages 
are sporadically enforced, the low mortgage-recording 
taxes must be viewed as a benefit rather than a hard- 
ship upon taxpayers. Inasmuch as mortgages con- 


7™Mortgage recording tax of Kentucky declared unconstitutional 
in 1928 by the United States Supreme Court, see infra. 
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stitute only an equitable interest in property already 
taxed their complete exemption meets the require- 
ments of simple justice. General exemption, however, 
extends freedom from tax liability to foreign as well 
as to domestic mortgagees. States which are unwilling 
to relinquish claims to the taxation of foreign mort- 
gagees can in justice to their own mortgagors, who ulti- 
mately pay such taxes, adopt none other than low rates 
for the taxation of this property. 

The experience in Michigan with mortgage-recording 
taxes is illuminating. In 1910 the assessment of all 
personal property in that state, tangible and intangible, 
was $390,750,508. In 1911 a mortgage-recording tax 
of one-half of one per cent of the value of mortgages 
was adopted. In 1912 the total value of mortgages ° 
registered under this act amounted to $99}549,000. 
The taxes collected were $595,000. Twelve years after 
the adoption of the tax the valuation of mortgages 
alone exceeded the 1910 assessment of all types of 
personal property. In 1913 the act was amended so 
as to allow the registration of notes, bonds and other 
debts secured by mortgages. In 1925 the valuation of 
bonds and notes thus registered was $35,453,000. In 
1927-28 the valuation was $39,009,340, while the taxes 
collected amounted to $158,635.8 

The recording device has also been adopted for the 
general taxation of intangibles in Connecticut and Okla- 
homa, where such intangibles may be registered with 
some official and, upon the payment of a nominal rate, 
receive exemption for a period of years. Connecticut, 
for instance, allows the optional registration of certain 
choses-in-action with the State Treasurer upon the 
payment of a 4-mill tax. Those intangibles which are 
not registered are subject to taxation at the regular 
local rates. In order to add to the incentive for reg- 
istration a penalty tax of 2 per cent per annum for a 
5 year period was imposed upon all property passing 
through probate courts upon which no tax had been 
paid during the year next preceding the date of death 
of the decedent. The passage of this law resulted in 
an improvement of the optional registration tax in 
Connecticut. As assessments under the registration 
tax have improved the amount of intangibles locally 
assessed has declined, as is shown in Table IV. 


TABLE IV. 
J ASSESSMENT OF INTANGIBLES IN CONNECTICUT 
Year Chose in Action Tax Intangibles Locally Assessed 
eee sd cineetee sls 3 Data not available 
Se en 22,040 Data not available 
oo, A Ee eae 34,091 Data not available 
BM aniaisb ioryivnd oereiwcsaaaele 40,993 
EE A OT eee 101,017 11,402 
a Seen 128,188 6,899 
wi cicnaria) stiovatetecenate 124,088 5,363 
:. AESS ee ee ee 126,169 2,4648 





Compiled from Official State Documents. 


aDecrease due to exemption of cash on hand and money on 
deposit. 


Special taxes are imposed upon bank deposits in 
some 19 states. In Connecticut, District of Columbia, 
Maine, Maryland, Massachusetts, New Hampshire and 
New Jersey these taxes are applied only to savings 
deposits, with rates ranging from 25 to 50 cents per 
$100 of deposits. Kentucky extends its tax of 10 cents 
per $100 to all bank deposits. All money is taxable in 


8Statistical data taken from Reports of the State Tax Com. and 
State Board of Assessors (Michigan) for years shown. 

9Public Acts, Connecticut, 1915, ch. 293. For discussion thereof 
see Leland, op. cit., pp. 322-24. 
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Iowa, Kansas, Minnesota, Montana, Nebraska, Okla- 
homa, Pennsylvania, Rhode Island, South Dakota and 
Virginia, with rates ranging from 10 to 60 cents on 
the $100. In Vermont deposits and accumulations are 
taxed at 70 cents on the $100. In nine of the above 
states the deposits are assessed directly against the 
banks, while in ten assessments are made against the 
individual taxpayer. It is impossible to review the re- 
sults of all of these taxes, but that in Kentucky appears 
to be the most successful. The assessments and revenue 
derived therefrom in comparison with taxes formerly 


levied under the general property tax are shown in 
Table V. 


TABLE V. 
ASSESSMENT, RATE AND YIELD OF BANK DEPOSIT TAX IN KENTUCKY 
venue-———-_—_ +, 
Per Cent of Increase 


Assessmentof Tax Rate 


Year Bank Deposits per $100 Amount 

DE ca vaevkenewee a $10,235,846 $2.758 - Oe eee eee 
a rere 11,277,196 2.758 aS 
ES or gaa qave eine 179,143,180 -10 179,143 42.24» 
ere rae 209,363,034 10 209,363 32.49» 
tarde tawee eos 260,919,320 10 260,919 15.87> 
RR Ae 284,161,828 10 284,161 8.37» 
RE 270,121,440 10 270,121 12.90® 
ER rete 272,201,630 10 272,201 12.23» 
ere ee 317,319,996 10 317,319 2.32 
Se 341,035,080 10 341,035 9.97 
Dis wbadeeden ete 34,975,190 10 334,975 8.01 
eres 349,146,540 10 349,146 12.58 


Compiled from Reports of Kentucky State Taz Commission 

*Under general property tax. 

*Estimated. 

>bDecrease. 

The use of the stamp device for taxing intangibles 
is being experimented with by South Carolina, which 
state in 1923 adopted a documentary stamp tax of 5 
cents on each $100 of the face value (not market) of 
all bonds, debentures or certificates of indebtedness 
issued by corporations.’ Stock transfers and promis- 
sory notes were taxed at 2 cents per $100; deeds and 
instruments dealing with real estate were taxed at 50 
cents for each additional $500 of value. Proxies and 
powers of attorney were also separately taxed. In 1926 
these rates were doubled. The stamps to be affixed 
to these documents were provided by the State and 
were distributed to county officials who sold them to 
taxpayers. In 1925 the stamp taxes were providing al- 
most four times as much revenue as was formerly pro- 
duced by the general property tax in 1923. 

The principal form taken by the low-rate taxes on 
intangibles is the “mill” tax, based upon an annual valu- 
ation to which low rates of taxation are applied. In 
Montana instead of taxing this property at a low rate 
the ordinary tax rates are employed but the assessment 
is made at 7 per cent of true value. The rate structure 
of these taxes is shown in Table VI. 

The most successful low-rate taxes are found in 
Pennsylvania, the District of Columbia, Kentucky, Vir- 
ginia and Maryland. The least efficient systems are 
probably those in Nebraska, Connecticut and Montana.** 
Space does not permit of a recital of the results in all 
of the states so that detailed assessment data will be 
presented only for Pennsylvania, District of Columbia, 
and Kentucky. 

Pennsylvania was one of the first states to make 





10Acts of South Carolina, 1923, No. 11, pp. 12 ff. See Leland, 
op. cit., pp. 179-81. 

1lFor standards of judgment upon which these statements are 
based see Leland, An Appraisal of the Results Secured by the 
Application of the Principle of Classification to Intangible Prop- 
erty, Proceedings, Nat’! Tax Asso., 1928, pp. 292-318. 
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use of the low-rate method of taxing intangibles. In 
1831 certain classes of personalty were taxed at a one 
mill rate.1* This tax, with a four-mill rate, developed 
into what was known as the “State tax on personalty,” 
but in spite of its name was limited practically to in- 
tangibles. In 1913 the state surrendered the tax to the 
localities, after which it became known as the “county 
tax on personalty.” The rate was continued at four 
mills. The property subject to this tax consisted of 
mortgages, notes, debts (except those of United States 
or Pennsylvania), securities of foreign corporations, 
moneyed capital, money loaned outside the state, and 
certain annuities. County and municipal loans were 
also subjected to a special tax, the rate of 
which was fixed at 4 mills in 1891. This loan 
tax dates back to 1844, but was gradually ex- 
tended to corporate loans and thus became the 
‘**:* complement of the capital stock tax. The 
16.87 latter tax, adopted in 1840, was recast in its 
58.62 present form in 1913; it now taxes the capital 
51.95 stock of certain busines concerns at a rate of 
77.43 5 mills. The yield is retained by the state and 
86.99 is its most important source of revenue. In 
addition to these taxes Pennsylvania employs 
a four-mill tax on bank stock and a similar 
tax upon the stock of building and loan asso- 
ciations. The assessments under the three most 
important taxes are shown in Table VII. 

The Pennsylvania system of taxes on intangibles is 
quite complex and is not satisfactorily integrated. Its 
success has been due principally to the fact that it has 
employed a large measure of “collection at the source.” 

In the District of Columbia the first assessment 
under the low-rate tax established by Congress was 
made in May, 1918.4 The tax applies to intangibles 

MABLE VI 


RATES OF TAXATION ON INTANGIBLES GRNERALLY IN 


CLASSIFICATIO: THS* 
Rate in Mills Number 7a 


per Dollar States States 

2 1 Californial 

3 1 Minnesota 

4 6 Connecticut, Oklahoma,2. Pennsylvania, 
Rhode Isiand, South Dakota, Vermont’ 

5 5 District of Columbia, Kansas,4 Kentucky,5 
Nebraska,® Virginia? 

6 1 Iowa 


*Montana not included. Intangibles assessed at 7% of true 
value. Intended to be equivalent of 3 mill rate. 


1Two mill rate applies to foreign securities; one-mill rate 
adopted for solvent credits. 


Registration at 2% of face value for five years; money, 1 mill; 


——- subject to special levy of one-fifth of one per cent in 


3Bank stock and competing capital taxed at 2 per cent. 
4Certain government bonds taxable at 1 mill. 
5Bank deposits taxable at 1 mill. 


+a at 2% mills; bank stock, 70% local tangible property 
rate. 


7™Money, 2 mills; capital 8.5 mills; certain government bonds 
3.5 mills; bank stock 11 mills less certain credits. 


TABLE VII 
ASSESSMENT OF INTANGIBLES IN PENNSYLVANIA 
(In thousands of dollars) 


Tax on Corporate Capital 
Year Personalty Loan Tax Stock Tax 
SES pre ee $ 98,066 S Wet © Bxesecece 
ER rare eae 722,864 374,731 1,086,143 
Bp ee ee 1,184,298 655,456 1,906,378 
BA Peete ee oe 1,413,403 953,838 2,585,379 
SG reidaine'a tina S4 acrwmine 1,849,584 1,062,796 2,739,014 
IN ah arn dacdaenmeal emaees 2,395,955 1,260,288 3,367,878 
SRS uccticvivwccusweces! | atebweue 1,048,743 4,085,570 


~~ Leland, op. cit., Appendix. 


12Ct. Leland, op. cit., pp. 298ff. for discussion of Pennsylvania 
system. These early taxes were not in continuous operation. 
137 bid., p. 381. 
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generally. The initial rate of taxation was three mills 
but in 1922 it was increased to five. The assessments 
under this tax are shown in Table VIII. 


TABLE VIII 
ASSESSMENT OF eieab ha iaay IN DISTRICT OF COLUMBIA 


: ssessment Number of Persons 
Year an Thousands) Listing Intangibles 
NES: iS iloher chs: b%q.do.O dolein et aes $296 23,790 
ED aver SeiNasalptac aigiblacta do acalasaaat seas 328°031 32,012 
SR Se ee ee en 335,749 38,264 
0 ee ee eons 379,810 42,714 
Go 6:55.40 4 aera anacnwiatharemi aes 472,596 46,847 


Leland, op. cit., p. 382. 


In 1917 Kentucky adopted a 4 mill tax on intangibles, 
a 1 mill tax on bank deposits and a mortgage-recording 
tax as part of a comprehensive system of classification 
inaugurated in that year.1* This new system also in- 
cluded liberal use of the policy of separating the sources 
of state and local revenues. In 1928 the mortgage re- 
cording tax was declared unconstitutional by the United 
States Supreme Court,’® but the other taxes are still in 
force. The rate of taxation on intangibles, however, 
has been increased to 5 mills. The assessments are 
shown in Table IX.*¢ 


TABLE IX 
ASSESSMENT OF a IN KENTUCKY 


Per Cent of Increase Per Capita 


Year Amount Over 1917 Over 1918 Assessment! 
eee $ 74,116,756* Saatiers Aa $ 30.65 
RU eeiiie arta s oieere 68,750,338* sreauenas wom 28.45 
ene 246,348,379 258.32 Jesters 101.94 
ee 364,095,157 429.59 47.80 150.66 
SES Area 275,486,887 300.70 11.83 114.00 
ee 321,148,823 367.12 30.36 132.89 
EE Rr 309,704,155 350.48 25.72 128.16 
eR ee ae 330,516,419 380.75 34.17 136.77 
EA ee vee 327,469,142 376.32 32.93 135.51 
er 431,505,358 527.64 75.16 178.56 
Ee ee ere 457,796,336 565.88 85.83 189.44 
| eee 490,549,380 613.52 99.13 202.99 





Data taken from Reports of Kentucky State Tar Commission. 

*Assessment under general property tax. Assessment of ‘‘cash 
on deposit in bank’ not included because ‘“‘money on deposit” is 
not included in assessments shown on this table from 1918 to 
1927. Bank deposits are separately taxed in Kentucky, see Table 
V, supra, 

1Based on 1920 population. 


These assessments represent tremendous 
increases over those under the general property 


tax. For example, the 1926 assessment of in- 
tangibles represented an increase of 565.9 per 
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state’ this question must be answered in the 
affirmative from the standpoint of justice to the tax- 
payer. Assessments have also increased, but the reve- 
nues from low-rate taxes have not always exceeded 
those formerly collected by general property taxes with 
the customary high rates. It appears, however, that 
the revenue produced by the low-rate taxes has ex- 
ceeded that produced by the general property tax in 
every low-rate state except Iowa, Montana, Nebraska, 
Kansas and Vermont. Moreover, the increased produc- 
tivity of the low over the high-rate taxes has td been 
gradually achieved. 

In Illinois there has been considerable interest in 
the adoption of a low-rate tax on intangibles. In 1926 
a constitutional amendment allowing classification was 
defeated by the voters. At the present time a similar 
amendment is being drafted by the General Assembly.* 
It may be of interest, therefore, to learn how the IIli- 
nois taxes upon intangibles compare with the low-rate 
taxes in other states. It is possible here to make only 
a few simple comparisons. In Table X three compari- 
sons of the results of the low-rate taxes in the classifi- 
cation states and the high rates in Illinois are made. 
In the second column the per capita assessments in the 
various states are shown. The per capita assessment 
of all intangibles, including bank stock, was $27.42 in 
1927. The per capita assessments for other states 
shown in Table X do not include bank stock, so that if 
such stock is eliminated the per capita assessment in 
Illinois for 1927 was only $20.69. Regardless, there- 
fore, of the base selected for comparison the per capita 
assessments in Illinois are below those in every classifi- 
cation state. In the third column in Table X the as- 
sessments of intangibles are compared by means of 
ratios, with bank deposits. On the basis of this com- 
parison Illinois ranks below all of the states having 
low-rate taxes except Connecticut. In column four a 

(Continued on page 364) 


TABLD X 


COMPARISON OF ASSESSMENT OF INTANGIBLES IN ILLINOIS WITH 
ASESSMENTS UNDER LOW-RATE TAXES ON BASIS OF PER CAPITA 
ASSESSMENTS AND RATIOS OF ASSESSMENTS TO BANK DEPOSITS, 
AND LOANS AND DISCOUNTS 


Ratio of assess- Ratio of assess- 


a : Per Capita ment of In- ment of In- 
cent over that of 1917. The increase in the 7 Assessment tangibles to tangibles to 
ate Oo ntan es ndiviaua ans an 
assessment of bank stock was 2,870.4 per cent. rs hae Ganeuiee _ ‘Discounts 
The outstanding feature of the Kentucky tax gtd ae in , ae seperins 
on intangibles is the fact that it employs a de- ILLINOIS ee ak toca eke $20. 691 19-85%" o1ncth 
° . : : ME VOMIUE, © ccc ccscswices 4, 
vice of collecting information at the source. All 0 lle aa 78.632 11:9 
corporations doing business in the state are Maryland ................ 303.59 66.7 169.68 
: es wc EE SOIL Sa 154.413 46.6 
required to file, with the tax commission, names Io ih te ee 205.09 61.0 80.68 
ee Re reer a 45, 2.00 
of Kentucky stockholders and the number of oe Ge 219.92 123.96 102.95 
shares of stock owned. The success of the one ogee knee $30.88¢ eg 131.37 
° TMeccecece e e e 
bank deposit tax has been due to the fact that Montana’... 0.8% 36.3 60.63 
i Bote DONOR ....ccccccce 3 x i 
the tax has been collected directly from the fonth Dakota --..--.77-+- 101.88 34.5 42.09 
banks on behalf of the depositors. These ad- Kansas i aed ots siaractodt laa asiars 133-22 87.7 49.36 
ministrative aids may well be copied in other feel . ‘ ‘ 
states. 1Does not include bank stock. 


These data have indicated that low-rate 
taxes on intangibles have been successful. 
Have they really constituted an improvement 
over the general property tax? In each 


14] bid, pp. 235ff. 


15 Louisville Gas and Electric Co. v. Coleman, 277 U. S. 32 
(1928). 


16For assessment of bank deposits see Table XV, supra. 








2Includes intangibles locally assessed. 

3Does not include intangibles not under money and credits tax. 
4Includes bank deposit tax. 

5Bank stock and other moneyed capital excluded. 

6Includes assessment of money on deposit. 

7TBased on national bank deposits. 


*This was written prior to the adjournment of the General 
Assembly. The legislators were unable to agree on the form 
which a Constitutional Amendment should take. 


































































































































































































































































































































































Death Taxes-Survey of Underlying 
- Legal Principles 


By JosEpH F. McCoy, JoHN L. McMaster ANp Leo Brapy* 
Part V 


death taxes requires a general consideration of 

the relation of state and Federal death taxes. 
All but three of the states levy death duties in some 
form and the Federal Government also levies an estate 
tax. It is within the constitutional power of both the 
states and the Federal Government to levy such taxes 
without making any allowance either as a deduction or 
credit on account of the two taxes. It results, then, 
that, without some restraining provision, not only are 
two taxes frequently imposed on the same aggregate 
of wealth at death, but, in part, in each instance a tax 
is imposed on a tax. 


An estate tax has been levied by the Federal Govern- 
ment since 1916. This was not its first venture into 
this field since, as early as 1797, and again during the 
Civil War, and still again during the Spanish American 
War, death duties in some form were temporarily 
levied. However, until 1916 this field of taxation was 
reserved as a war measure and the states were develop- 
ing this field in the accepted view that this was more 
or less their own exclusive field of taxation. Accord- 
ingly, when the estate tax was proposed in 1916, the 
leading states then imposing inheritance taxes vigor- 
ously opposed this proposal in memorials presented to 
Congress. Their objections were based on the general 
contentions that such taxation constituted an interfer- 
ence with state revenues and that it was not practicable 
for the Federal Government to administer a death duty. 
A decade of experience during which the Federal Gov- 
ernment has collected over one billion dollars in estate 
taxes has shown that under this particular form of 
death duty, the estate tax, the Federal Government can 
successfully administer a death duty, and the increase 
in state collections and the acceleration which the whole 
field of death duty has received from the nation-wide 
administration of the Federal Act largely discount 
these original objections on the part of the states, but 
the issue still continues, and the Federal tax has con- 
tinued to meet the insistent objection seeking constantly 
to accomplish its ultimate repeal. 


\ N INTELLIGENT review of the subject of 


Controversy Over the Federal Levy 


The historical objection urged against the Federal 
tax by the states that the death duty has heretofore 
been levied only in times of war is correct in its facts 
but not wholly clear in its reasoning. So far as the 
historical basis is concerned, the first Federal death duty 
antedated the first state act. And while the tax was 
first employed as a war measure, it cannot be denied 
that much of our modern system of taxation has de- 
veloped in the crucible of war, the British death duty 
being an example of a revenue measure first adopted 
for war purposes and then permanently retained. The 
fact remains that death duties are imposed by nearly 


*Members of the New York Bar. 





all modern democracies, and from the point of view of 
the Federal Government, the death duty is almost a 
necessary corollary or supplement to the Federal in- 
come tax. 

It has been vigorously contended that the death duty 
should be reserved to the states exclusively because it 
is the states which regulate the devolution of property 
on the death of a decedent. This argument was exam- 
ined at length by the Supreme Court in Knowlton v. 
Moore and rejected by the Supreme Court on the 
ground that the thing taxed was the transmission of 
property and not the power to regulate transmission, 
and that it was accordingly a fallacy to reason that the 
tax is imposed on the power of the state. In fact, this 
argument, while appealing, is without basic merit for 
the reason that, the right to levy a death duty is in- 
herent, in the case of the state, in its general power 
to tax, and in the case of the Federal Government in 
its broad powers of taxation given by the Constitution. 
From the practical point of view, neither state nor Fed- 
eral Government may be said to have any exclusive 
field or sphere of taxation, and if such a principle were 
introduced, it would give rise to pernicious conse- 
quences affecting both the state and Federal revenues, 
apart from the fact that the theory must be rejected 
for the reason that the dual relationship of the citizen 
to the state and to the Federal Government makes it 
just that, through a death duty kept within reasonable 
limitations, he should make a proper contribution to 
the expense of government. 

Again, in connection with the objection that the Fed- 
eral death duty should be limited to times of war, it 
is necessary to bear in mind that any tax system is 
partly legislative, partly judicial, and partly adminis- 
trative in its origin and development, and that any tax 
system based on the taxation of estates or the trans- 
mission of wealth at death involves so many complex 
problems and is tied up with so many questions dealing 
with wealth in all its modern forms, that it takes years 
properly to establish the basis of such a system, and 
in the present case, although the Federal statute has 
now been on the books for over twelve years, impor- 
tant questions are still unsettled. For these reasons, 
if there is merit in the contention that the Federal death 
duty is a necessary emergency measure, it would appear 
equally necessary that the death duty be permanently 
maintained and developed at part of the Federal 
taxing system so as to be availabl€in time of emergency, 
but that, in the absence of emergency, the rates should 

- b@jlowered and the tax made reasonable in all its de- 
“mands. As originally imposed, Federal rates reached 
the maximum of only 10 per cent, which was later in- 
creased to r cent, and now stands at 20 per cent. 

» Problems Considered 
In view of the natural conflict of interest between 
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have beer made by which it could be properly solved. 
At one time the suggestion was advanced that the Fed- 
eral Government should impose a tax on estates of only 
very large size. But this suggestion would limit the 
Federal tax to a very small number of estates and does 
not go to the root of the evil. This suggestion has 
been partly carried out by the present exemption of 
$100,000. Again, it has been suggested that, instead 
of separate state and Federal collection, the Federal 
Government collect a single tax and that this tax then 
be apportioned by the Federal Government and the 
state of residence. This suggestion is ideal in so far 
as it will do away with multiplicity of taxation, etc., 
but at present it does not seem practicable, nor is it to 
be expected that the states will ever surrender their 
right to make their own collection. Such a method 
would appear to involve insuperable difficulties as to 
the ratio of apportionment of the proceeds between 
the state and the Federal Government, as well as be- 
tween the states, and also inject conflict as to residents 
and nonresidents as between the several states which 
conflict would not primarily affect the Federal Gov- 
ernment but would complicate the entire problem. It 
would appear, however, that this suggestion deserves 
further consideration, and that if the Federal and state 
systems are permanently to be maintained, it ought to 
be possible, through uniformity in tax laws, definitions 
of gross estate, and possibly through uniformity in the 
character of the tax imposed, for the two taxing sys- 
tems to develop a joint collection which will do away 
in part with the present burden that now exists. Also, 
it would appear that the state and Federal Governments 
could cooperate more closely in the general interest of 
the taxpayer and not merely at occasional intervals for 
the purpose of securing, through joint pressure, a larger 
amount of tax. 


The Credit Provision in Favor of State Taxes 


The Federal estate tax, first by regulation and then 
by statute, has not permitted the estate to make any 
deductions from the gross estate on account of state 
inheritance taxes, and a similar policy has been fol- 
lowed in part by certain of the states. Thus, if an 
estate of $10,000,000 paid the state of residence a tax 
of $1,000,000, leaving $9,000,000, the Federal Act re- 
quired that the tax be imposed on the full $10,000,000. 
This policy still prevails, but in the Revenue Act of 
1924 it was provided that estates should be allowed a 
credit on account of state inheritance taxes not to ex- 
ceed 25 per cent of the Federal tax itself. This credit 
is more important than a deduction because it is ap- 
plied against the amount of tax in full. Thus, if the 
Federal tax were $100,000 and the estate paid the state 
of residence $25,000, the estate would be required to 
pay a Federal tax actually of only $75,000, and the 
state absorbs in practical effect a proportion of the 
Federal tax. In 1924, and as a compromise measure to 
secure the retention of the Federal tax, this credit was 
increased from a maximum of 25 per cent to 80 per 
cent. The result is that where the state taxes equal 80 
per cent of the Federal tax the Government actually 
receives only 20 per cent of the apparent tax, or even 
where the maximum rate of 20 per cent applies under 
the Federal statute, the Government, in effect, re- 
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ceives only 4 per cent in actual collections. At once 
it became apparent that the states could absorb this 80 
per cent by increasing their rates or imposing a sup- 
plemental tax without in any way adding to the actual 
burden of the estate, since, so long as the state rates 
were kept within 80 per cent of the Federal tax, the 
total tax payable by an estate could not exceed the 
Federal tax before the allowance. That is, any in- 
crease by the states merely reduced the amount which 
the Federal Government got but did not increase the 
aggregate amount which the estate had to pay. As a 
result of this situation the states have taken advantage 
of this opportunity to absorb the Federal tax, either by 
directly increasing their rates, as in the case of New 
Jersey, or by imposing a supplemental estate tax, as in 
the case of New York. 

The following is a list of the states which have in- 
creased their rates or adopted a supplemental tax since 
the Revenue Act of 1926 was passed: California, Colo- 
rado, Delaware, Georgia, Maine, Massachusetts, Mis- 
souri, Montana, New York, North Carolina, Ohio, 
Pennsylvania, Rhode Island, Vermont, Virginia. 

Of the above states Montana, North Carolina, Penn- 
sylvania and Rhode Island absorb the credit both as 
against the resident and nonresident estates, while in 
the other states the credit is taken for the purpose of 
imposing tax only against resident estates. This matter 
of credit for tax paid. on intangibles in nonresident 
estates raises a question where two states seek to absorb 


the credit, namely, the state of domicil and the state 
of situs. 


Constitutional Question Presented by Credit 
Provision 


But while the Federal credit provision has permitted 
the states which impose taxes to absorb 80 per cent of 
the Federal taxes, and has thereby been to their ad- 
vantage, the provision has worked a hardship in the 
case of those states which do not impose a death duty, 
as in the case of Florida which has a constitutional 
provision against such imposition. The absence of 
death duties attracted wealth to such states for the rea- 
son that the estate of a resident decedent of such a 
state paid only one tax, the Federal tax, whereas in 
other states a resident decedent was required to pay 
two taxes, namely the Federal and the state. But 
under the credit provision, and so long as the state 
taxes do not exceed 80 per cent of the Federal tax, 
the total tax payable by the estate cannot exceed the 
amount of the Federal tax before any credit is allowed, 
and, accordingly, it results that an estate in Florida, 
although paying only a Federal estate tax, will pay-as 
much tax as an estate in New York will pay, both, to 
New York and the Federal Government. This pro- 
vision was deemed so coercive and objectionable by 
the State of Florida that it carried the question to,the 
Supreme Court, but the Court, in Florida v. Mellon, 
273 U. S. 512, held that the provision did. not prevent 
the Federal tax from being uniform and did not render 
the tax unconstitutional. This decision has been fol- 
lowed by the United States Court of Claims in Rouse 
v. U. S., involving a Maryland decedent. Petition for 
certiorari in the Rouse case was denied byfthe Supreme 
Court, 49 S. Ct. 32, but in this casé the Maryland. 


7 x 

















































































































































































































354 THE NATIONAL INCOME TAX MAGAZINE 





estate could not complain of any actual grievance. 
Notwithstanding this decision, it is the opinion of 
the writers that the issue has never been satisfac- 
torily determined for the reason that not only was 
the action of the State of Florida premature and 
inadvisable, but for the further reason that the 
Supreme Court did not have before it a taxpayer com- 
plaining that under the operation of the statute he was 
required to.pay a larger actual tax to the Federal Gov- 
ernment than the same taxable estate in another juris- 
diction. For whatever may be said, it is apparent that 
compared to a Florida estate, where ‘the tax is $100,000, 
a New York estate of the same amount would pay only 
$20,000 actually to the Federal Treasury and the 
Florida taxpayer may well assert that his constitutional 
rights have been invaded. 


Other Objections 


Apart from these constitutional considerations, the 
adoption of the credit provision is open to considerable 
criticism. If the Federal rate is too high, it should 
be reduced and made uniform. If the Federal estate 
tax is to be left a mere shell in which the Federal Gov- 
ernment goes through the form of collection but does 
not receive any substantial tax, it should be repealed, 
unless we take into consideration its effect in. prevent- 
ing evasions of state taxes which, it would seem, must 
inevitably follow where any ° appreciable number of 
states either fail to impose death tax at all, or impose 
no tax upon intangibles of nonresidents, or include 
unrestricted reciprocity provisions. However, if the 
Federal tax be regarded strictly from the point of view 
of the necessities of the Federal revenue and the obli- 
gations of the taxable estate to the Federal Govern- 
ment, these by-products are considerations which can- 
not justly be said to be conclusive, and it is apparent 
that Congress itself would not give them much weight ; 
that is, these reasons, however excellent as to their 
equalizing effect on state laws, are not reasons which 
can be regarded as conclusive in determining a Fed- 
eral measure. The function of the Federal Government 
and of the Federal statute is not to play the fairy- 
godmother to needy state revenues. The provisions not 
only leaves the Federal estate tax an elaborate struc- 
ture under which no real re:ults flow to the Federal 
Government, and does not only involve mathematical 
difficulties of computation where the taxes are inter- 
related, but the clear purpose is not to raise revenue 
but to operate to the advantage of certain states as 
against the disadvantage of others. 

The repeal of the Federal estate tax, at this time, 
seems problematical and it is to be expected that the 
tax will be retained. While there is constant and vigor- 
@us opposition to the Federal estate tax, this opposition 
comes either from inspired sources or from state offi- 
cials who have at heart the interest of the state revenue. 
Generally, the tax meets public approval and it is to be 
expected that even if the tax should be temporarily 
repealed, it is only a question of time before it will 
become a fixed part of the Federal fiscal system. Under 
these circumstances, and in view of the fact that it j 
the taxpayer who is ground between the upper and the 
lower millstones of the state and Federal taxati ae t 
is necessary that a broad and reasonable policy be care- 
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fully worked out so that the interests of both the states 
and the Federal Government may be preserved. 


Primitive Forms of Government Held 
Responsible for High Taxes 

HE reluctance of the American people to change 

the present forms of local government, the belief 

that the form of government good enough for 
ox cart days is still good enough for the present, and 
the failure of political leaders to support desirable re- 
forms are the main obstacles in the way of reducing 
excessive taxation, Mark Graves, New York State tax 
commissioner and president of the National Tax As- 
sociation, declared in an address on “Suggested Tax 
Reforms” at the recent Institute of Rural Affairs con- 
ducted by the Virginia Polytechnic Institute, a report 
of which follows: 

The two most important problems in taxation are (1) how 
to keep taxes at the lowest level consistent with the rendering 
of modern governmental service and (2) how to raise for 
Federal, state and local purposes $9,000,000,000 annually, 
equitably and fairly between the various groups of taxpayers 
and the various taxpayers within each group. 

In the beginning of governments, when conditions were 
primitive, there was little else to tax except the land, improve- 
ments on the land and tangible personal property which had 
some connection with land. There was parceled out between 
the Federal, state and local governments the various functions 
of government, and of course these were not as numerous as 
now. The revenues for each were apportioned in a like man- 
ner. Today there is a vastly different picture. We have a 
different state of living, a highly complex and modern civiliza- 
tion and governments have added to their functions, but un- 
fortunately revenue sources have not increased in the same 
proportion as governmental service. In line with the increase 
in all governmental functions the demands of local government 
are considerably greater, but these subdivisions have not the 
same sources of taxation or the same sources of revenue to 
which the Federal and state governments can turn. This leaves 
only one great source, and that is the land and tangible per- 
sonal property. 

Governmental functions have been and are increasing rapidly. 
As.a result of the rapid growth and enjargement of local gov- 
ernmental functions we have reached 4 geint where real estate 
as a class in this country is payin 9 re than its fair and 
equitable share of the aggregate 4ax?"dad. Because of the 
shift of population from rural cém iti@97to urban centers 
the value of rural property is rom jand while taxes 
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fact that we have become an educated nation. Standards of 
education are state wide, much progress has been made in 
eliminating the domination of the old time school officials who 
viewed the running of their school districts, the hiring and 
firing of teachers and the teaching of children from a purely 
local and political angle. Education as a local government 
function has passed, therefore the state should extend a larger 
measure of relief to the communities by taking over this opera- 
tion of government. 

Highways are no longer local roads. In nearly every in- 
stance the hard surface road of today, as we know it, is part 
of some system of highway that extends from one border line 
of the state to the border line on the opposite side of the state, 
or perhaps it is a link in a nationwide highway. Every state 
should have its state highway system built and maintained as 
a state wide proposition and this should be purely a state opera- 
tion. In addition each state should aid the local governments 
in building up a secondary or lateral system of highways. 

Social welfare work is another function of government that 
was once local in its scope. Charity work and public health 
work was confined to the boundaries of a municipal subdivision. 
But today that is changed. To get the most efficient means 
and methods there should be larger units of administration. 
Our darkest spot on local government in the past was the care 
of the poor. Dismal and poorly kept almshouses were surely 
“poorhouses”. All the work was local and resultingly high 
in its cost. Today the tendency is to have larger units with 
several localities or counties forming a district for welfare 
and health work. The operating costs are decreased and with 
pooled resources it is an easy matter to secure the highest type 
of administrator or doctor to manage the almshouses, tuber- 
culosis and other hospitals. 

But the main obstacles which prevent the accomplishment 
of desirable reforms, such as consolidating offices, combining 
like or similar functions of local governments, reorganizing 
town and county governments and uniting them into one unit 
where possible, are the reluctance of the American people to 
change their form of government and the failure of the political 
leaders to support such proposals. It is surprising that a people 
as progressive as the American people, will, when it comes to 
the consideration of their government, take the attitude that 
what was good enough for their forefathers is good enough 
for them, or that there is something sacred about the boundaries 
established many years ago for local units of government. 
They use the railroad, the motor vehicles, the airplane, the 
telephone, the radio and all other modern inventions, but when 
it is a matter of government, they believe that the form 
employed in the ox cart days is equally suitable today. Time 
and distance have virtually been eliminated. The county today 
is no larger than the town of yesterday, nevertheless, we have 
all of the units of government with their numerous officers 
and employes to support. 

That politicians do not favor any governmental reorganiza- 
tion or consolidation which will reduce the number of officers 
and employes is not surprising. Political organizations live and 
exist on political patronage. The perplexities and troubles of 
the political leaders will of course increase if they have fewer 
jobs to pass among the faithful. Notwithstanding this, if we 
are to have economy and efficiency in government and thereby 
the lowest taxes consistent with good government, it is im- 
perative that we recognize the need for modernizing our gov- 
ernmental organizations. 


Accrued Expense——Under a five-year contract expiring 
in 1923, a portion of a bonus equal to 2 per cent of the 
final net profits of a business over the five-year period in 
excess of a certain amount is not deductible in 1920 and 
1921 by a taxpayer on the accrual basis where the em- 
ployee’s right to any part of such bonus is defeated by his 
death or the termination of the contract for any reason 
except his discharge without cause, since no liability there- 
for came into existence until the termination of the con- 
tract—U. S. Circuit Court of Appeals, Third Circuit, in 
Kaufmann Department Stores, Inc. v. Commissioner of Internal 
Revenue, No. 4029. Decision of Board of Tax Appeals, 
11 B. T. A. 949, affirmed. 

Bad Debts.—So much of a debt as was ascertained to be 
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uncollectible in 1920 was allowed as a deduction for that 
year under Section 234(a) of the Revenue Act of 1918. 
The Treasury Department has contended that that section 
of the 1918 Act does not permit the charge off of a debt 
partially bad—U. S. Circuit Court of Appeals, Second 
Circuit, in Sherman & Bryan, Inc. v. David H. Blair, Com- 
missioner, Decision of Board of Tax Appeals, 9 B. T. A. 
213, reversed. 

Capital Stock Tax.—A corporation is held to be an “in- 
surance company” and not subject to the capital stock tax 
under the 1921 Act where it was incorporated under the 
Insurance Law of New York, was subject to the Insurance 
Department of that State, a substantial part of its business 
was insurance, and a small part of its business would have 
been unlawful if it had not been incorporated under the 
Insurance Law.—U. S. District Court, So. Dist. of New 
York, in Lawyers Mortgage Company v. Frank K. Bowers, 
Collector. 

Depreciation and Obsolescence.—Depreciation and obso- 
lescence as to four abstract and title plants that became 
useless and were abandoned are deductible, the contention 
that the plants had been purchased to obtain a monopoly 
on the abstract and title business in the taxpayer’s city 
being held to be without merit—U. S. District Court, W. 
Div. of W. Dist. of Mo., in Kansas City Title & Trust Com- 
pany, a Missouri Corporation, Plaintiff, v. Noah Crooks, United 
States Collector of Internal Revenue for the Sixth District of 
Missouri, Defendant, Law No. 6919. 


Federal Estate Tax.—The amount specified in an ante- 
nuptial contract to be paid decedent’s widow out of his 
estate in lieu of dower and other marital rights is not 
deductible from the decedent’s gross estate under Section 
403 (a) (1) of the 1921 Act where the widow elected to 
accept, in lieu of and in full satisfaction of any claim she 
might have under the marriage contract, a bequest in trust 
for her benefit under the provisions of the decedent’s will, 
since in so doing the “claim against the estate” she other- 
wise would have had was waived and did not constitute 
such a deductible claim as is contemplated by the statute.— 
U. S. Circuit Court of Appeals, Eighth Circuit, in Jacob A. 
Jacobs et al., Executors, v. Commissioner of Internal Revenue, 
No. 8249. Decision of Board of Tax Appeals, 9 B. T. A. 
636, affirmed. 


(1) The joint tenancy under which decedent and his wife 
held certain real estate at the time of his death is held to 
have been created by conveyances prior to the effective date 
of the 1918 Act so that no portion of such real estate should 
be included in decedent’s gross estate. 

(2) A resulting trust with respect to a bank account in 
decedent’s name and including funds of his wife is held on 
the facts not established, so that gross estate may not be 
diminished by such alleged trust. 

(3) A bank account in decedent’s name is held under the 
Illinois statutes to have been in fact a tenant in common 
account, only one-half of which constituted part of de- 
cedent’s gross estate. 

(4) A decedent’s promissory notes secured by mortgages 
on real estate later conveyed to his children by deed war- 
ranting against incumbrances are held to be deductible from 
gross estate, even though the notes had not been filed and 
proved in the probate court, there being no intent on the 
part of Congress that the assessment of the estate tax 
should await the final adjudication of all matters in the 
court charged with administering the estate. 

(5) The value of a farm sold prior to decedent’s death 
having been included in gross estate, the amount of the 
down payment should be excluded. 

(6) The values to be assigned to real estate for estate 
tax purposes are the fair market values at the time of 
decedent’s death and should reflect all factors such as 
violent deflation —U. S. District Court, So. Dist. Ill, So. 
Div., in Anna Cathcart, Executrix, v. G. W. Schwaner, Col- 
lector, Law No. 17875. 

Findings of the Board—Acceptance on Review.—The 
findings of fact of the Board of Tax Appeals, if supported 
by substantial evidence, must be accepted by an appellate 
court.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Powers Manufacturing Company v. Commissioner of Internal 
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Revenue, No. 8235. Decision of Board of Tax Appeals, 
7 B. T. A. 786, affirmed. 

Gifts in Contemplation of Death—A gift of corporate 
stock made to a decedent’s sons fourteen months prior to 
his death and the day after making his will is held not to 
have been a gift in contemplation of death, where the de- 
cedent at the time of making the gift was apparently in 
perfect health and capable of doirig vigorous physical work. 
—U. S. District Court, So. Dist. of Ill., No. Div., in Maggie 
Off et al., v. United States of America, Law No. 2401 

Invested Capital—Amounts due stockholders for assets 
purchased from them are invested capital, where general 
creditors had priority over such indebtedness.—U. S. Dis- 
trict Court, So. Dist.,. New York, in H. H. Hornfeck & 
Son, Inc. v. Charles W. Anderson, Collector, Law No. 40-187. 

Liability of Stockholders for Corporation Taxes.—The 
two principal stockholders of an undissolved corporation 
are liable as distributees under the trust fund doctrine for 
unpaid income taxes of the corporation, where such stock- 
holders have caused all the valuable assets of the corpora- 
tion to be transferred to a partnership consisting of such 
stockholders, even though no judgment for the outstand- 
ing taxes has been obtained against the corporation and 
even though it is not made a party to the action for re- 
covery from the stockholders.—U. S. District Court, E. D. 
of Oklahoma in United States of America v. Joseph Tandy 
Courts et al. 

Nontaxable Income.—An attorney appointed by the At- 
torney General of Pennsylvania and paid from funds duly 
appropriated for payment of services and expenses of at- 
torneys to assist the Attorney General in inheritance tax 
litigation is held to be a state employee whose compensa- 
tion is exempt.—United States Circuit Court of Appeals, 
Third Circuit, in David A. Reed v. Commissioner of Internal 
Revenue, No. 4019. Board of Tax Appeals decision, 13 B. 
T. &. 513, reversed. 


Recovery of Taxes.—The mere filing of a claim in abate- 
ment does not constitute such a formal stay of collection 
as contemplated by Section 611 of the 1928 Act as to bar 
recovery of 1928 taxes paid under protest more than five 
years after the return was filed—U. S. District Court, 
E. D., New York, in Franklin W. M. Cutcheon v. John T. 
Rafferty, former Collector, No. 3054. This decision follows 
that of the Circuit Court of Appeals, Fifth Circuit, in 
United States of America v. Burden Smith & re No. 
5523, June 22, 1929. 






The filing of a claim in abatement is held not to operate 
as the stay of collection contemplated by Section 611 of the 
1928 Act so as to bar recovery of 1917 and 1918 taxes paid 
to prevent seizure of property more than five years after 
the returns were filed, the liability extinguished by the 
operation of Section 1106 (a) of the 1926 Act not being 
revived by the repealing of that section—U. S. District 
Court, So. Dist. of Ill, So. Div., in The Pepsin Syrup Com- 
pone. a Corporation, v. George W. Schwaner, Collector, No. 
17922. 






The deficiency tax compromised by the Commissioner’s 
acceptance of an offer covering “all civil and criminal lia- 
bility” in connection with a taxpayer’s returns for a taxable 
year constituted an entire, single liability, an action for 
recovery of the tax apart from the penalty being barred.— 
U. S. Circuit Court of Appeals, Eighth Circuit, in Ely & 
Walker Dry Goods Company v. The United States of America, 
No. 8100. Decision of lower court affirmed. 


Under Section 611 of the 1928 Act. the running of the 
period of limitation on collection is held to have been sus- 
pended by the filing of a claim in abatement, where addi- 
tional taxes for 1918 were assessed within the period of 
limitation for assessment and prior to June 2, 1924, and 
were collected under duress by an authorized collecting 
agent of the sovereign after the statutory period of limita- 
tion on collection, such improper action being appropriately 
subject to ratification by Congress by retroactive legisla- 
tion—U. S. District Court, W. D. Kentucky, in Wright & 
Taylor, Inc. v. Robert H. Lucas, Collector. 
(Continued on page 361) 
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AS A result of a study of individual refund cases, made 
by the investigating staff of the Joint Committee on 
Internal Revenue Taxation, a number of specific legislative 
recommendations are made. 


“Tt is the opinion of this division,” says the report, “that 
the committee should seriously consider the inclusion of a 
general provision in our revenue acts, providing that where 
there is an additional tax or a refund determined for a 
given year for a reason which would cause a refund or a 
deficiency in another taxable year which is outlawed; then 
the refund shall not exceed the amount by which the over- 
payment in the open year is in excess of the deficiency of 
the outlawed year; and, conversely, the additional tax in 
the open year shall not exceed the amount by which such 
additional tax exceeds the refund which would have been 
payable for the outlawed year.” 


In the case of the Tribune Co. of Chicago, particular 
attention was given to the deduction from the income of 
the Tribune Co. of Chicago of an operating loss sustained 
by the Tribune Co. of France, a foreign corporation. 

This loss appears to have been finally allowed on ac- 
count of a contract entered into in March, 1922, between 
the two companies purporting to confirm a former verbal 
arrangement for the year 1921. (This contract provides for 
the operating losses of the French company to be paid by 
the Chicago company. 

Dowbt is expressed by the report as to the legality of the 
decision in favor of the taxpayer, and further comment on 
its effects follows: 

“If the decision in this case is correct, it will be seen 
that the method employed in this case can be advantageous- 
ly used by any corporation having foreign subsidiaries and 
still escape the United States taxes in years when these 
subsidiaries have profits. This point may be properly con- 
sidered in future legislation.” 

In the case of John D. Rockefeller, Sr., of: New York, a 
refund of $120,655.28 plus interest of $36,571.86, was granted 
for the year 1922. The principal cause of the refund was 
a recomputation of the. profits derived from the sale of 
stock, with which no fault was found. However, the report 
Says: 

“It is interesting to note that Mr. Rockefeller’s net tax 
for the year 1922 after securing this refund amounts to 
$12,036.03.: This small tax would indicate that Mr. Rocke- 
feller’s imcome-producing property has been largely trans- 
ferred to his heirs or to his numerous charitable founda- 
tions: The point, which seems well to consider, is -that 
the Federal estate tax will not produce much revenue in 
this case. In fact, the result of not taxing gifts is to leave 
the door wide open for the avoidance of the estate tax, in 
the case of our citizens who have accumulated great 
wealth.” 

In another case occasion is taken to criticize Article 223 
of Regulations 45, which provides- for the capitalization 
by oil and gas operators of certain incidental expenses. 
The opinion is expressed that this article would not stand 
the test in the courts, “because there is no authority in the 
law given to the commissioner to change capital items to 
expense items, when the: facts are available to controvert 
such a change. Moreover, the Article 223 is distinctly dis- 
criminatory in character.” In this connection another point 
is raised—“If the commissioner issues a regulation which 
is too liberal or erroneously in favor of the taxpayer, there 
is no one to contest the point in the courts. As a rule 
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only regulations detrimental to taxpayers are made the sub- 
ject of appeals to the courts. This suggests the propriety of 
an examination by the committee as to regulations which 
might be uniformly too favorable to the taxpayer.” [It 
is reported that a committee of Treasury experts is to be 
appointed to revise income tax regulations which are deemed 
to be not strictly in accord with the intent of the law.] 


ASCORDING to an opinion of the General Counsel, 
Mem. 6563, VIII-32, p. 4, a loss in one business in which 
both personal services and capital are material income- 
producing factors is not a deduction in computing the net 
profit from another business in which both personal serv- 
ices and capital are material income-producing factors; 
neither is the loss a deduction which is properly allocable 
to or chargeable against earned income. Such a loss is not 
allocable to or chargeable against any particular item of 
income. While the loss in one business will operate to reduce 
total net income and thereby reduce the tax payable, it 
will not reduce the amount of the earned income. 


‘THe Supreme Court of the United States has been asked 
to review the decision of the Court of Appeals of the 
District of Columbia in the case of S. Naitove & Co., Inc., v. 
Commissioner of Internal Revenue, No. 298 

According to the petition for a writ of certiorari, recently 
filed, the question involved in this case is whether a cor- 
poration keeping its book of account on the accrual basis 
and having returned its income for the year 1929, on such 
accrual basis, may take as a deduction from gross income, 
certain compensation to five of its employes, which compen- 
sation was accrued to them under an agreement providing 
that they should become entitled to a percentage of the 
total profits of the corporation for such year. 

The Commissioner of Internal Revenue, the Board of 
Tax Appeals and the Court of Appeals of the District of 
Columbia have all decided that the deduction should be 
disallowed, but their decisions, the petition states, is in 
direct conflict with decisions of the Supreme Court. 
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Section 212 (b) of the Revenue Act of 1918 is the statute 
under which the deduction should be allowed, the petition 
contends, and in view of the great many firms keeping their 
books on the accrual basis, a proper and final interpretation 
of this section is asked. 


Te preliminary statement of internal revenue collections 
for the fiscal year, 1929, shows collections from all 
sources to have been $2, 939, 054,375.43, an increase of 
$148,518,837.75 over the amount for the preceding year. 

There were gains over 1928 in receipts from the stamp 
tax and the taxes on incomes and estates, while decreases 
occurred in receipts from admissions and dues, manufac- 
turers’ excise taxes, beverage taxes, the special taxes in- 
cluding the corporation stock tax, and in other miscel- 
laneous taxes. 

The report states that if the taxes refunded for 1929 and 
prior years, amounting to $190,164,359.48, were deducted 
from the gross collections, the net collections for the fiscal 
year would be $2,748,890,015.95. Of the taxes refunded, 
$311,093,169.72 were on account of the income tax and 
$24,109,746.26 were estate tax overpayments. 

The report points out that the total amount of refunds 
of taxes which were made during the years 1917 to 1929, 
inclusive—namely, $1,127,481,557.40—is approximately 22 
per cent of the total of additional assessments made during 
the period. Approximately 2.8 per cent of total internal 
revenue receipts were refunded. 

The cost of collection was 1.17 per cent of aggregate re- 
ceipts, the same as for the fiscal year 1928. 


REVENUE collections for July, the first month of the 
current fiscal year, were $1,207,394.40, or. 1.3 per cent, 
less than in the same month a year ago. ; 
Substantial increases were made in revenue from the in- 
come_tax on individuals, the tobacco and cigarette tax, the 
stamp tax on sales and transfers of- stock and the stamp 
tax on the issue of bonds of indebtedness. Corporation “in- 
come taxes fell from $26,338,528.42 in July, 1928, ‘to 
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$21,625,773.14 in July this year. The tax payments on es- 
tates dropped to $3,122,769, as compared with $5,779,590 in 
July last year. 


‘THE Bureau of Internal Revenue has ruled that the gaso- 
line taxes imposed by the State of New York! and the 
State of Kentucky? are deductible from the gross income 
of the consumers who pay them. If the tax is added or 
made a part of the business expense of the consumer it 
cannot, however, be deducted separately as a tax it is ruled: 
That the cost to motorists of gasoline taxes is a consider- 
able item of expense is evident from the fact that in 1928 
$305,233,842 was collected from such taxes in the United 
States. At the close of last year the rate in effect was 5 
cents in seven states, 4 cents in eleven states, 3%4 cents in 
one state, 3 cents in fourteen states and 2 cents in twelve states. 


11. T. 2483; VIII-31-4291. a 
21. T. 2482: VITI-30-4284. 





LARGE attendance is expected at the 23rd annual 

conference of the National Tax Association to be held 
at Saranac Inn, New York, beginning September 9. Any- 
one interested in taxation problems is invited to attend 
and take part in the discussions. 

The program includes topics of wide interest, from a 
review of state tax legislation during the last twelve months 
by Miss Beaulah Bailey, of the New York State Tax Com- 
mission, to a discussion of international and interstate 
aspects of double taxation by Dr. T. S. Adams. 

Among those scheduled to deliver addresses at the con- 
ference are: Governor F. D. Roosevelt, of New York, for- 
mer Gov. Frank O. Lowden, of Illinois, William H. Blod- 
gett, state tax commissioner of Connecticut; Dr. R. M. 
Haig, of Columbia University; Prof. J. P. Jensen, of the 
University of Kansas; C. W. Gerstenberg, of New York; 
and State Senators F. S. Edwards and George Woodward, 
of Pennsylvania. One topic, “The Farmer’s Tax Problem,” 
will occupy two sessions on September 11, and the discus- 
sion will be continued at the dinner that evening when Gov. 
Roosevelt and ex-Gov. Lowden will speak. 


bw resignation of Assistant Secretary Henry Herrick 
Bond, effective September 1, 1929, has been announced 
by the Treasury Department. Mr. Bond is from Boston, 
and was appointed by President Coolidge on November 7, 
1927. During his entire period of service in the Treasury 
he has had administrative supervision over the Internal 
Revenue Service, the office of the Comptroller of the Cur- 
rency, the Bureau of Engraving and Printing, the Mint 
Bureau, the Secret Service Division, and the office of the 
Disbursing Clerk. During his term of office Mr. Bond has 
devoted himself particularly to Internal Revenue matters 
with a view to simplification, settlement of pending cases 
and greater cooperation between the Department and the 
taxpayer. Much has been accomplished in these directions 
and with the practical completion of the currency program 
in connection with the replacement of the old large-size by 
new small-size notes at the Bureau of Engraving and Print- 
ing, Mr. Bond has felt that the time has arrived when he 
must return to private life. It is his intention to resume the 
practice of law. 





‘Tae average person’s estate is reduced 18.09 per cent 
after his death by debts, mortgages, funeral and adminis- 
trative expenses and taxes, according to an analysis by the 
Central Hanover Bank and Trust Company, New York. 
The analysis is based on records of the United States 
Government covering 22,495 estates reported to the treasury 
in 1927 and 1928. . 

Debts and mortgages account for more than one-half the 
shrinkage in the value of estates, and the remainder is ab- 
sorbed in expenses and Federal estate and state estate and 
inheritance taxes, computed at existing rates in the analysis. 

The analysis embraced estates ranging from $100,000 to 
$28,000,000. The composition of the average estate was 
38.02 per cent corporate stocks, 18.72 per cent real estate, 
8.17 per cent government and municipal bonds, 7.42 per 
cent other bonds, 11.44 per cent cash, notes and mortgages, 
2.74 per cent life insurance and 13.79 per cent miscellaneous. 
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Pipatcs ange sales or turnover taxes, although generally 
avoided in the past in American public finance as a 
source of revenue, and not hikely to figure for the present 
in Federal fiscal policy, may, however, become a factor of 
increasing importance in the tax systems of state and mu- 
nicipal governments because of their steadily mounting 
public expenditures, according to the National Industrial 
Conference Board, New York. 

West Virginia already has made the general sales tax a 
major element in its tax system, and three other states, 
Connecticut, Delaware and Pennsylvania are availing them- 
selves of general sales taxes of restricted scope to meet the 
demands on the state treasuries. Attempts to pass legisla- 
tion to make general turnover taxes a part of their fiscal 
system were made recently in Missouri, South Carolina, 
Tennessee and Washington, but failed. A bill for such a 
tax is now before the Georgia legislature. A general sales 
tax as a source of revenue, has been given serious consid- 
eration by special advisory commissions in California, Mis- 
sissippi and South Carolina and enthusiastic reports in 
favor of such a tax were made in the latter two states. 
Agitation for such a tax is in progress in a number of other 
states. Two large cities, St. Louis, Mo., and Kansas City, 
Mo., have experimented with a municipal general sales tax. 
Several foreign countries, among them France, Germany, 
Italy and Canada, derive a large portion of their revenues 
from national turnover taxes. 

On the basis of the experience of the foreign countries 
and American states levying general sales or turnover taxes, 
“this form of taxation would bear more heavily on the 
poorer than on the richer classes,” the Conference Board 
concludes in its study “General Sales or Turnover Taxa- 
tion,” just completed. This tendency, in the view of the 
Board, “runs counter to modern political and social be- 
liefs,” but, it is pointed out, may be obviated by combining 
a general sales tax with a graduated income tax, by impos- 
ing a supplementary luxury tax or by exempting sales of 
foodstuffs and other necessities of life. The luxury turn- 
over tax, however, according to the study, has proved im- 
practicable from an administrative point of view and there 
are serious doubts as to whether its burden actually falls 
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in any large part on wealthy consumers whom it is intended 
to reach. 

The experience of West Virginia, the only American state 
at present levying a complete general sales tax, has proved 
it an efficient revenue producer, according to the Board’s 
study. Its revenue possibilities are indicated by the “busi- 
ness occupation tax” in that state, which despite excessively 
large exemptions, produced more than four million dollars, 
or over one-fifth of the total tax revenue of the West Vir- 
ginia state government during the fiscal year 1927-28. 

The powers of state and local governments to levy general 
sales or turnover tax are restricted by the interstate com- 
merce limitation of the Federal constitution but not so seri- 
ously as to eliminate this form of taxation as a possible 
source of state or local revenues. While retailers are gen- 
erally able to shift the burden of the general sales onto the 
consumer, certain other types of industrial or business en- 
terprise, such as wholesale merchandizers for instance, who 
have a large turnover in proportion to invested capital may 
find it difficult to shift all or any considerable portion of the 
tax because of competition from without the state. To 
overcome this difficulty, lower rates may be applied to such 
types of enterprise, as has been done in West Virginia. The 
Conference Board’s study of the economic, social and ad- 
ministrative aspects of the general sales tax reflects little 
enthusiasm for this type of levy, but concedes that state and 
local governments are likely to make increasing use of it in 
coming years. 

While the Federal Government is at present not seeking 
new sources of revenue, “it is not inconceivable that in the 
future it may require more tax revenue than the existing tax 
system can raise,” the report declares, in which case a 
Federal general sales or turnover tax would probably re- 
ceive consideration. 


IN consequence of rumors that Clarence M. Charest, 
General Counsel of the Bureau of Internal Revenue, 
would soon resign, the Bureau issued a statement on Au- 
gust 7 that Mr. Charest had no such intention and would 
continue in his position. 
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Court Decisions 


(Continued from page 356) 


Statute of Limitations—Where a waiver was executed in 
1924 extending the time for assessment and collection of 
1918 taxes, and, on February 3, 1926, subsequently to an 
appeal to the Board, an additional tax was assessed, the 
appeal had the effect of extending the time for assessment 
and collection as provided by Sections 277 and 278 of the 
1924 Act.—U. S. District Court, So. Dist. of New York, in 
Parish-Watson Company, Inc. v. Charles W. Anderson, Col- 
lector, Law No. 40-31. 


Where additional taxes for 1919 were assessed in 1920 
and a claim for abatement was filed in 1921 with a bond 
signed by the taxpayer and a surety, binding them jointly 
and severally to the collector for the payment of the tax, 
it is held that the statutory provision that no suit or pro- 
ceeding for the collection of tax after the expiration of five 
years after the return was due or made has no application, 
as the making of the bond gives the United States a cause 
of action separate and distinct from the action to collect 
taxes.—U. S. District Court, So. Dist. of New York, in 
United States of America v. Michel K. Jureidini and The Aetna 
Casualty and Surety Co.; United States of America v. Gabriel 
K. Jureidini and The Aetna Casualty and Surety Co.; United 


States of America v. Elie K. Jureidini and The Aetna Casualty 
and Surety Co. ; 


Where a return was filed on August 13, 1921, for the 
period ended May 31, 1921, and a claim for refund was 
filed on August 13, 1926, the claim is barred under the 
four-year period of limitation retrospectively effective un- 
der the 1924 Act, the five-year period of the 1921 Act not 
being applicable—U. S. District Court, W. Div. of W. Dist. 
of Mo., in Federal Grain Company v. United States of America. 

Suits for Recovery of Taxes.—Where a claim for refund 
has been denied for the recovery of taxes collected by duress 
after the period of limitation, an action for recovery may 
be based only on the grounds set forth in the claim, but 
as to such grounds entirely new evidence may be presented. 
—U. S. District Court, W. D. of Kentucky, in Paul Jones 
& Company v. Robert H. Lucas, Collector, No. 1049. 

Transferees, Taxability of. —Bill petitioning the Supreme 
Court of the District of Columbia for an injunction to pre- 
vent the Commissioner from collecting income taxes under 
authority of Section 280 of the 1926 Act on the ground that 
that section and Section 604 of the 1928 Act denying the 
maintenance of restraining actions are unconstitutional was 
dismissed on July 1, 1929, without opinion on the ground 
that an adequate remedy at law was available—J. H: Dar- 
lington et al. v. Robert H. Lucas, Commissioner. 

[Pending cases in which the constitutionality of either 
Section 604 of the 1928 Act or Section 280 of the Revenue 
Act of 1926 are contested are given below: 

The case of Clymer v. Nauts, decided in the District Court 
for the Northern District of Ohio against the Government, 
to the effect that Section 604 is unconstitutional, has been 
appealed to the Circuit Court of Appeals, Sixth Circuit, and 
is now under advisement by the Court. There was no 
opinion in the court below. This is the outstanding case 
involving Section 604. 

Tyrole et al. v. Routzahn, also decided in favor of the fax- 
payer, in the United States District Court for the Northern 
District of Ohio, has been appealed to the Circuit Court of 
Appeals for the Sixth Circuit. 

The case of Konold et al. v. Eaton, decided in favor of the 
Government in the United States District Court for the 
District of Connecticut, will be appealed by the taxpayer. 

Mid-Continent Petroleum Corporation v. Alexander, decided 
adversely to the Government in the United States District 
Court for the Western District of Oklahoma, will be ap- 
pealed.] 


Section 280 of the 1926 Act, providing for assessment of 
tax due from the transferor against the transferee of prop- 
erty, was held unconstitutional. 

An injunction restraining collection of taxes against the 
transferee was granted, the court holding that Section 604 
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collaboration with the International Chamber of 
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of the continually increasing difficulty caused by 
double taxation. Many leading American spe- 
cialists have been actively engaged in this task. 


The work of the experts has now been com- 
pleted. It remains for the governments to take 
appropriate action. 


The following documents are invaluable 
for an understanding of the present status. 


MEMORANDUM ON DOUBLE TAXATION 
By Sir Basil P. Blackett 


NOTE ON THE EFFECT OF DOUBLE TAXATION 
UPON THE PLACING OF INVESTMENTS ABROAD. 
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“Unless the United States can devise ways and means 
to participate effectively in this movement, our business 
concerns — particularly American exporters—may find 
themselves in a few years competing with foreign rivals 
who are relieved from a substantial burden of double tax- 
ation to which our nationals and/or residents are subject.” 

—Professor Thomas S. Adams of Yale University. 
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of the Revenue Act of 1928 was enacted for the express 
purpose of supplementing and enforcing Section 280 of the 
Revenue Act of 1926, and must be construed as a part of 
Section 280, and therefore was likewise unconstitutional._— 
U. S. District Court, W. Dist. of Okla., in Mid-Continent 
Petroleum Corporation v. A. C. Alexander, Collector. In 
Equity. 

Valuation of Property.——The March 1, 1913, valuation of 
unimproved real estate purchased in 1910 and sold in 1920 
was properly based on the proportionate part of the in- 
crease from the purchase to the selling price which was 
allocable to the period prior to March 1, 1913, no compar- 
able sales having been made nor causes of fluctuation hav- 
ing occurred, it being held that the Commissioner’s valua- 
tion based on municipal assessment for taxation purposes 
was not established by supporting witnesses——U. S. Cir- 
cuit Court of Appeals, Third Circuit, in Tabor Manufactur- 
ing Company v. Commissioner of Internal Revenue, No. 3990. 
Decision of Board of Tax Appeals, 10 B. T. A. 1197, re- 
versed. 


The Federal Courts and Corporate 
Affiliation 
(Continued from page 345) 

It will be interesting to observe the basis of Court’s 
distinction, if any, when that specific question is pre- 
sented. 

Also, the divergent concept is hardly consistent with 
the recognized authority that ownership or control of 
substantially all the stock means only stock having 
voting rights, as distinguished from stock having no 
voting rights or only conditional voting rights.1®  Ob- 
viously, the non-voting stock would usually destroy the 
identity of percentages by the several stockholders in 
the respective companies. The Court in the Ice Service 
case, recognized this difficulty, but conceded that “per- 
haps” the interpretation of the Schafly case was per- 
missible.”° 

And, finally, we believe that particularly in the in- 
stant problem the thoroughness with which the matter 
was presented to, and considered by, the Board of Tax 
Appeals,?_ the unquestioned close familiarity of that 
body with the departmental and legislative history of 
the provisions in question, and the formal acquiescence 
by the Government in the Board’s basic rulings on the 
subject lend pursuasive support to its conclusions. 

Weare constrained to believe therefore that the trend 
of opinion originating in the Alameda decision is of 
questionable soundness and that the basic interpretation 
concluded upon by the Board of Tax Appeals, formally 


acquiesced in by the Government, and confirmed by 
the opinions, expressly or impliedly, of the Circuit 
Courts of Appeal, Seventh Circuit, in the Great Lakes 
Hotel Co. case, Eighth Circuit, in the Schlafly case, 
and Fourth Circuit, in the Lavenstein Corp. case and 
the Court of Appeals, D. C., in the News Publishing 
Co. case, and the Court of Claims in the Ullman Mfg. 
Co. case and the Federal District Court for the North- 
ern District of Ohio in Cleveland Railroad case, re- 
flects the more pursuasive conclusions. 





198ee consideration of Schafly case, supra, page —. 
2030 Fed. (2nd) 236, 331. 
21S8ee footnote 5, supra. 
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Significant Decisions of the 
Board of Tax Appeals 


Amortization of Contracts.—Where a tin foil manufactur- 
ing company, in order to obtain from a tobacco company a 
contract providing for the purchase on a cost-plus basis 
of practically all its output for ten years, agreed to issue a 
certain number of shares of its capital stock to the tobacco 
company, which in turn agreed to assign to the tin foil 
company all of the capital stock and a certain amount of 
the obligations of a subsidiary, it is held that the stock 
issued by the tin foil company did not have a market value 
in excess of the property acquired in exchange for it, and 
that amortization of the contract due to a premature liqui- 
dation of the tin foil company should be disallowed.—Conley 
Tin Foil Corp. v. Commissioner, Dec. 5371 [C. C. H.], Docket 
No. 15693. 

Bad Debts.—A bad debt or loss deduction was disal- 
lowed for 1920, where the taxpayer and the other creditors 
received real estate subject to a mortgage in settlement of 
their claims against a debtor and made advances to redeem 
the real estate from foreclosure, it appearing that no rela- 
tion of debtor and creditor arose from the advances, that 
the amount advanced was not charged off, and that the real 
estate involved was not sold during the taxable year.— 
Lesh & Matthews Lumber Co. v. Commissioner, Dec. 5355 
{[C. C. H.], Docket No. 11784. 





A deduction for a bad debt is disallowed where a tax- 
payer, in order to help his son-in-law out of financial dif- 
ficulties, paid his debts at a bank and accepted his note in 
part payment, it appearing that the motives were in part 
charitable and that there was no intention of enforcing 
collection of the note. The opinion: says: “It is true that 
a note was given which was legally enforcible. But a gift 
may not be claimed as a deduction for tax purposes by the 
device of taking a note for the amount of the gift. And 
this we deem so, even though the note may be legally 
enforcible, if there is no intent to enforce the note or rea- 
son to believe when taken that it cannot be collected.”— 


C. B. Hayes v. Commissioner, Dec. 5365 [C. C. H.], Docket 
No. 22473. 


Constructive Income.—Interest credited on the books of 
a corporation to the personal account of the petitioner, a 
stockholder in the corporation, was construed as having 
been constructively received, in view of the financial con- 
dition of the corporation which made payment due under 
the agreement that the petitioner was entitled to receive 
the interest on his advances whenever the operations of the 
corporation for a year showed a profit, had he not elected 
to defer collecting interest on his advances to enable the 
corporation to pay dividends. “This election to give the 
corporation the temporary use of the money is an exercise 
by him of its enjoyment, and is one of the primary attri- 
butes of income.” John A. Brander, 3 B. T. A. 231—Albert 
J. Sullivan v. Commissioner, Dec. 5335 [C. C. H.], Docket 
Nos. 29063 and 33742. 

Contingent Liabilities, Reserves for.—A reserve for main- 
tenance of roofs constructed under a guarantee of work- 
manship and material for a period of years was held to be a 
reserve for contingent liabilities, additions to which are not 
a proper deduction from gross income for income tax pur- 
poses. This decision conformed with that in Uvalde .Co., 
1 B. T. A. 932.—Quality Roofing Company v. Commissioner, 
Dec. 5333 [C. C. H.], Docket Nos. 18692, 30900, 35013. 

Deductions from Gross Income.—Amounts paid in 1922 
and 1923 as assessments on stock by the petitioners who 
were endorsers of the corporation’s notes and guarantors 
of its indebtedness held deductible in the respective years. 

An amount advanced in the form of a loan by one of the 
petitioners in 1922 to a corporation for paying interest on 
its indebtedness (which was in fact a portion of petitioner’s 
liability as endorser or guarantor) held deductible in that 
year, as a loss then sustained.—Henry Adamson v, Commis- 
sioner; P. H. Penna v. Commissioner; Thomas Gallagher v. 
Commissioner, Dec. 5351 [C. C. H.], Docket Nos. 21860, 
21861, 21862. 

Gross Income.—Where the decedents did not own, re- 
ceive or control any part of certain oil royalties, ownership 
being vested in others because of an agreement by which a 
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law suit regarding title to the land was compromised, it is 
held that the amount of such royalties was improperly in- 
cluded in gross income by the respondent. United States v. 
Looney, 29 F. (2d) 884. 


Where the respondent increased gross income of the de- 
cedent Wilkinson for the years 1920, 1921, 1922 and 1923 in 
the amounts by which his total bank deposits exceeded the 
gross income reported on his income tax returns, it is held 
that, in so far as the evidence shows certain of the deposits 
to have represented the repayment of loans or advances and 
bookkeeping errors, such gross income as determined 
should be reduced.—Katherine Wilkinson Barnette, Sole and 
Only Heir of W. A. Wilkinson, Deceased, v. Commissioner ; 
Mrs. James Martin Foster, Executrix of Estate of J. M. Fos- 
ter, v. Commissioner, Dec. 5340 [C. C. H.], Docket Nos. 
16379, 16743, 21928. 


Losses.—On the authority of Harry E. Lutz, Dec. 706, 
2B. T. A. 484, John G. Paxton, Dec. 2476, 7 B. T. A. 92, and 
Warren E. Burns et al., Dec. 3815, 11 B. T. A. 524, an assess- 
ment against a stockholder of a national bank, made for the 
purpose of replacing the impaired capital thereof, was held 
not to be a deductible loss within the meaning of Section 
214 (a) (5) of the Revenue Act of 1921—W. R. Ranney v. 
Commissioner, Dec. 5339 [C. C. H.], Docket No. 7937. 


Where a corporation distributes bonds to stockholders 
in payment of dividends, the bonds having been acquired 
at par and disposed of at the same price, it is not material 
that the market value of the bonds on the stock exchange 
was below par, and no deductible loss was sustained by 
the corporation on the bonds.—Parkersburg Iron & Steel 
1 M Commissioner, Dec. 5370 [C. C. H.], Docket No. 
13876 


Partnership Income.—An instrument executed by peti- 
tioners giving their two sons, the eldest of whom was eight 
years of age when the document was executed, each a one- 
fourth beneficial interest in a business operated by the peti- 
tioners was held to have been no more than an attempted 
assignment of future income and did not create a partner- 
ship consisting of themselves and two children—Samuel J. 
Lidov v. Commissioner; Mrs. Gladys R. Lidov v. Commis- 
sioner, Dec. 5349 [C. C. H.], Docket Nos. 36022, 36023. 


Trusts, Taxable—An unincorporated employees’ savings 
and pension fund created and controlled by the directors 
of a corporation is held to be taxable as a trust, where the 
corporation contributed five per cent of its net income to 
the fund, the employees contributed five per cent of their 
salary, the entire contributions were invested in the stock 
of the corporation and the pro rata shares of earnings did 
not become the property of the employees until the latter 
had remained in the service of the corporation for ten years. 
—Sears, Roebuck & Co. Employees’ Savings and Profit Shar- 
ing Pension Fund v. Commissioner, Dec. 5362 [C. C. H.], 
Docket No. 16290. 


Trust Distinguished from Association—A taxpayer is 
held to be taxable as a trust and not as an association un- 
der Section 704 (a) of the 1928 Act, where it filed a return 
as a trust and the beneficiaries did not have a greater 
amount of control over the management and operation of 
the trust property than to approve appointments on the 
board of trustees and to consent to modifications of the 
trust agreement.—Woodrow Lee Trust v. Commissioner, Dec. 
5373 [C. C. H.], Docket No. 15563. 


Taxation of Intangible Property 
(Continued from page 351) 

similar comparison is presented based upon loans and 
discounts in all reporting banks. Here again the rank 
of Illinois is below that of all of the classification 
states. These last comparisons may be slightly vitiated 
by the fact that Chicago as a financial center receives 
loans and deposits which are not found in other states. 
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The low per capita assessment of intangibles, however, 
gives a similar ranking for Illinois.*” 

It should be clear from these data that the results 
obtained in the classification states are superior to the 
results in Illinois. The low-rate taxes cannot be 
adopted in Illinois without constitutional amendment. 
As an alternative to these taxes the legislature might 
desire to adopt an income tax modeled after that of 
New York or Wisconsin. In such a case intangibles 
would be exempt from the property tax. Probably such 
a reform would also require a constitutional amend- 
ment. However, if a general income tax were adopted 
it might also be desired to tax intangibles, as property, 
at a low-rate, say 2 mills. This combination has been 
suggested by Professor H. L. Lutz, of Princeton.'* 
It would make possible the taxation of all property at 
some rate and would reach those intangibles owned by 
persons of small means who were not reached by the 
income tax. This course would also require a consti- 
tutional amendment in Illinois. If a special income tax 
on intangibles, modelled after the Massachusetts or 
New Hampshire form were desired, that course would 
also require a constitutional amendment in Illinois.’® 
Thus from whatever standpoint the problem is ap- 


170ther tests have shown similar results. Cf. Leland, loc. cit. 

18Lutz, Public Finance, pp. 357-58. 

19Results secured from these taxes discussed Leland, op. cit., 
pp. 182-87. In 1927 taxes assessed under Massachusetts income 
tax equalled $20,563,051, of which $12,813,254 came from the 6% 
tax on interest and dividends. The tax of 3% on the net gains 
frem purchase or sale of intangibles yielded $3.006,669. 
of 1%% on incomes from annuities produced $37,696. 
amounted to $10,114. 


The tax 
Penalties 
The balance, $4,695,316, came from the 
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proached a solution of the intangible personal property 
tax points in the direction of a constitutional amend- 
ment. 


The solution of the personal property tax dilemma in 
Illinois can not be reached by simply exempting this 
property from taxation. That policy would only avoid 
a solution. It is likewise difficult to secure a solution 
by merely prescribing a uniform rate for tangible per- 
sonalty and a low rate for intangibles. A more com- 
plicated formula appears to be more attractive. 

The plan suggested in this article is based upon the 
assumption that an ideal tax system for a modern state 
should consist of a combination of income and property 
taxes.” In such a system the property tax should be 
classified so that types of property economically unlike 
would be taxed at different rates. 

This system would make possible the taxation of all 
property and all income. The property taxes would be 
classified. Net income taxes are contemplated for in- 
dividuals and business enterprises. Some persons 
might desire to make these income taxes in lieu of cer- 
tain objective property taxes. This course should be 
possible of adoption. In such case exemptions from 
property taxes would be granted because the taxable 


tax of 14%% on “business income.” See Annual Report of Com’r 
of Corporation and Taxation, 1927, p. 108. 

20Cf. Lutz, Public Finance, pp. 357-58; Leland, The Classified 
Property Tax in the United States, pp. 407-408; Bullock, The 
State Income Tax and the Classified Property Tax, Proc. National 
Tax Asso., 1916, pp. 383-84; Preliminary-Report of the Committee 
Appointed by the National Tax Association to Prepare a Model 
System of Stete and Local Taxation, Proc. National Tax Asso., 
1919, pp. 426 ff. 
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capacity of such property would be reached in other 
ways. Proposals of this character have often contem- 
plated the exemption of intangible property.** On the 
other hand, the taxation of all property and all income 
would require the differentiation in property tax rates 
so as to take account of different taxable capacities. 
Under such a plan there would be no necessity for the 
complete exemption of any class of property. The 
contributions based upon property would take account 
of the benefits from governmental service and would 
be a purely objective tax; the payments upon the in- 
come base would be personal, designed to measure in- 
dividual and business obligations to support government. 


The various alternatives for taxing personal prop- 
erty seem, however, to contemplate a modified property 
tax. The uniform rule would have to go and in its 
stead a classified property tax adopted. The precise 
form of that classification would depend upon the tax- 
ing policy of the state and the general features of its 
revenue system, as well as upon the economic charac- 
teristics of the property subject to the tax. In Illinois 
one possible solution of the personal property tax diffi- 
culties would be to tax household effects and intangibles 
at a low rate, but not necessarily at the same rate, and 
to tax productive property (tangibles) at the full rate 
generally employed. These taxes would be supple- 
mented by an income tax. If this tax were adopted a 
case can be made for the taxation of productive prop- 
erty at moderate rates. A more liberal exemption 
policy would also be possible. 


But, if tangible personalty of the “unproductive” 
type is to be taxed at modified rates a constitutional 
amendment is called for in Illinois. If automobiles are 
to be taxed by licenses in lieu of property taxes, if pro- 
ductive property is to be taxed at low rates, and if 
enterprises are to be reached by net income taxes, a 
constitutional amendment is required. Indeed, every 
type of personal property tax reform appears to be im- 
peded by the existing provisions in the Illinois Consti- 
tution. Lawyers may disagree as to what is permis- 
sible under that document but the courts have denied 
the legislature the right to classify property and have 
not spoken upon the income tax. The general belief 
seems to be that Illinois cannot adopt a progressive in- 
come tax without a constitutional amendment. Oppo- 
sition to such an amendment appears to be less now 
than in 1926 although opposition seldom becomes effec- 
tive until the last stages of a constitutional amendment 
campaign are reached. In some quarters more liberal 
views upon constitutional provisions relating to taxa- 
tion have developed. This spirit will spread in Illinois 
very slowly, perhaps, but surely, because thinking per- 
sons will be driven to favor income and other taxes 
as the needs of government cannot be otherwise met. 
More complete realization of the breakdown of the 
Illinois property tax must also be had on the part of 
influential citizens before complete reform can be ex- 
pected. The assessment scandals in Cook County and 
the momentary insolvencies of numerous governing 
bodies in the state are bringing some people to see the 
plight of a state which depends almost wholly upon a 
general property tax for its main support. The reac- 


on the “Model Plan.” Cf. Proc. Natl. Tax Asso., 1919, pp. 
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tions point in the direction of a new amendment to the 
constitution. Without it adequate reform of whatever 
type desired is impossible. 


Taxable Accumulation of Corporate 
Surplus 
(Continued from page (340) 
demonstrated in the decline or healthy growth of the 
business. : 

The statutory provisions in question were of course 
intended to place a limitation upon the freedom of indi- 
vidual action in the matter of accumulation, but there 
is no foundation for construing them as an interference 
with the freedom of individual judgment, honestly ex- 
ercised. In the absence of circumstances indicating 
the contrary, it should be assumed in any case that a 
business has been managed according to the best busi- 
ness judgment of the persons responsible. 

Can the Commissioner or a court say that in each of 
the disputed years a corporation should have declared 
a dividend of all of its profits, or of half of its profits, 
or of one-third of its profits? Can it be determined 
what proportion of the profits were improperly con- 
served under the law? And yet if the Commissioner 
differs from the business judgment of the corporate 
officers as to any amount of profits that were conserved, 
the corporation is threatened with the confiscatory pen- 
alty on its entire net income, including even the dis- 
tributed portion upon which the surtax has been im- 
posed. 

It would be an oppressive and baneiul law which 
permitted even the possibility of despoiling a corpora- 
tion of half of its entire profits merely because its 
officers differed from economists or experts, however 
learned, in their judgment of the extent to which the 
needs of the business required the accumulation of its 
earnings. — 

Particularly where there is involved a penalty so 
drastic as to be almost confiscatory, the Government 
should assume the burden of establishing that the ac- 
cumulation was dictated by a purpose to escape the 
surtax, rather than by business judgment. Where there 
is evidence that no such purpose existed, any doubt on 
the question of reasonableness should be resolved in 
favor of the taxpayer. When there is no substantial 
doubt, and particularly when the evidence establishes a 
substantial basis for business judgment in favor of ac- 
cumulation of profits, the corporation must be acquitted 
of the improper purpose charged. 

This sort of rule has already been recognized in 
other phases of the income tax law. 

On the question of reasonableness of the salaries 
paid to officers, the opinion of the United States Cir- 
cuit Court of Appeals in the case of United States v. 
Philadelphia Knitting Mills Company, 273 Fed. 657, 
T. D. 3203, 5 C. B. 219, states: 

The presumption arising from the action of the board of 
directors was that it was all salary. In order to overcome this 
presumption the burden: was on the Government to produce 
evidence, not necessarily conclusive, but sufficient to raise a 
valid inference that some definite part of the compensation was 
not salary but was profits. 

With reference to the deduction for bad debts, which 
the statute requires should be ascertained to be worth- 


less, the Board of Tax Appeals has repeatedly recog- 
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nized that the fact of worthlessness is not to be deter- 
mined by positive or absolute standards, applied in the 
light of subsequent developments, but is a question of 
judgment which can best be passed upon by those who 
are in direct contact with the situation and who are 
responsible for the conduct of the business. Such 
judgment is accepted as decisive of the fact unless it 
appears that it was exercised without sufficient founda- 
tion. See, for example, the Appeal of Egan & Hous- 
man Company, Inc., 1 B. T. A. 556, Dec. No. 203, from 
which the later opinions of the Board frequently quote. 

In dealing with the statutory provision that “when 
satisfied that a debt is recoverable only in part, the 
Commissioner may allow such debt to be charged off 
in part,” the Board has held that the judgment of the 
Commissioner is not to be substituted for that of the 
responsible representatives of the taxpayer. See the 
Appeal of John E. Saddler, 2 B. T. A. 1305 (C. C. H. 
Dec. No. 985) ; Appeal of First National Bank of Los 
Angeles, 6 B. T. A. 850 (C. C. H. Dec. No. 2351) ; to 
the same effect, Appeal of Hardy, 5 B. T. A. 981 (C. 
C. H. Dec. No. 2031); Appeal of Anderson-Harring- 
ton Coal Co.,6 B. T. A. 759 (C. C. H. Dec. No. 2329). 

A similar attitude has been taken in applying the 
standard of valuing inventories. In the case of Wood 
& Ewer Co. v. Ham, 14 Fed. (2d) 995, the District 
Court sustained a value based upon the judgment of 
the buyers for the taxpayer, who were familiar with 
actual market conditions, and denied the theoretical 
objection of the Government that a flat discount of 25 
per cent did not result in a true market value, as con- 
templated by the law and regulations, 

Any theoretical or external standard of reasonable- 
ness is obviously inappropriate; reasonableness must be 
taken to refer to sound business judgment. Further, 
it is submitted that the honest judgment of the persons 
in control of the business must be accepted as evidence, 
at least prima facie, of the best business judgment under 
the circumstances. Unless and until it appears that 
there is some reason to believe that their judgment was 
not honestly exercised, the policy actually followed 


must prevail as the best test of the reasonable needs 
of the business. 


Business Books 
A Textbook on Law and Business. By William H. Spencer. 
Chicago: The University of Chicago Press. 1929. pp. IX, 1116. 

This book is the most recent addition to “Materials for the 
Study of Business”, a series of textbooks and monographs on 
business subjects which the University of Chicago Press has 
been publishing at intervals for the last nine or ten years. The 
uniformly high standard of this series has been maintained 
from the date of former Dean Marshall’s Readings in Indus- 
trial Society to this volume, the latest of the group. 

Five or six years ago Dean Spencer of the University of 
Chicago School of Commerce prepared the first volume of 
Law and Business, a collection of cases dealing with the law 
applicable to business problems. Dean Spencer was at that 
time Assistant Professor of Business Law at the University of 
Chicago, and this case book was one of the earlier attempts 
to apply to the study of law in schools of business the case 
method which has been adopted by most of the law schools 
of the country. Dean Spencer had experimented with the case 
method for some time previous to this, and his cases were, at 
first, presented to his classes in mimeographed form so that 
changes might be made as new cases appeared and to conform 
to the needs of his classes. The next two volumes, which 
completed the work, appeared shortly after the first. 

Dean Spencer, in his three case books and in this latest 
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textbook, has departed radically from the customary method 


‘of teaching business law. His cases and text materials are 


not grouped under the chapter-headings originally employed by 
Blackstone and later adopted by legal encyclopedias and digests 
and by the authors of other business law textbooks to the 
present time. He believes that the problems of business law 
should be presented “in terms of functions, relations, or prob- 
lems of the business man”, and his views have been incorporated 
successfully in his works on the subject. 

The main feature of the textbook is the presentation of the 
material under functional heads, e. g., marketing, financing, 
risk and risk bearing, labor, and the business unit. Accord- 
ingly he devotes a chapter to each of these. Under the chapter 
on the “Law and the Market” he places bailments, sales and 
contracts to sell, and unfair market practices. In the chapter on 
“Law in Relation to Finance” he includes negotiable instru- 
ments, suretyship and guaranty, liens, documents of title as 
collateral security, conditional sales, mortgages, powers of 
creditors, and privileges of debtors (including bankruptcy). 
Under “Risk and Risk Bearing” are included materials on 
speculative contracts and insurance. Under the chapter on 
“Law and Labor” are found materials on the contract of em- 
ployment, on the liability of employers for injuries to em- 
ployees under the common law and under the workmen’s com- 
pensation acts, and on competitive and bargaining practices 
between employer and employee. In the last chapter, dealing 
with the law and form of the business unit, are set out the 
law of corporations and of partnerships. Under each sub-head 
of this chapter the laws relating to each type of business unit 
are set out side by side, which seems to be a very desirable 
approach. To the reviewer this arrangement of the material 
under functional heads appears to be ideal on consideration of 
the needs of the business man, whose interests are expressed 


in terms of functions rather than of Blackstonian legal 
classifications. 


Dean Spencer has by no means omitted the broader phases 
of law from his work. Following a short section on the 
economic order and law as an agency of social control, he has 
included an excellent exposition of the fundamental principles 
of law, which serves both as a background and as a basis for 
the main portion of. the book. In a concise and accurate man- 
ner he deals with the enforcement of rights in general, with 
persons, and with the forms of civil liability, both in tort and 
in contract. Since the law of torts and of contracts underlies 
practically every branch of law, a discourse on these is both 
proper and necessary before considering the various classifica- 
tions under which the law is customarily grouped. A short 
chapter on agency and a somewhat more extended chapter on 
private property, both real and personal, closes this section. 

The primary purpose of the book is that of serving as a 
supplement to the author’s case books on the same subject. 
However, many schools of business do not devote as much time 
to the study of law as does the University of Chicago School 
of Commerce, which spreads the course on business law over 
the full school year of three three-month quarters. . Such 
schools could use only the textbook, supplementing it by the 
reading of a few selected cases. Although Dean Spencer, in 
his preface, speaks only of the use of his books by schools, 
the book under review could be used by business men to good 
advantage. It is not recommended that it be used as a sub- 
stitute for legal advice from practicing attorneys. But no 
business man can afford to be without a knowledge of the 
fundamental principles of law, which is obtainable from this 
excellent work. 

The limitations of the book are the usual limitations of 
works of this type. An adequate exposition of each branch 
of the law requires, as a rule, several volumes of the size of 
Dean Spencer’s work. And yet, when we realize that a busi- 
ness school must cover this mass of law in a relatively brief 
period, we are able to appreciate the difficulties in the selection 
and discarding of material faced by the author. In spite of 
these handicaps Dean Spencer has done an excellent piece of 
work. It is the best of its kind that the reviewer has yet seen. 
Into its 1100 pages have been crowded a mass of facts con- 
cerning common law and statute law, but in such orderly 
arrangement that they are presented with exceptional clarity 
and effectiveness. And last, but not least, the book reads like 
a novel which cannot be said for the larger percentage of our 
law books. 

Reviewed by Walter A. Praxl, of the Chicago Bar. 
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